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Acronyms, Abbreviations and
Definitions

Acronyms and Abbreviations

ACM Asbestos Containing Material

AHPA Archeological and Historic Preservation Act, 16 U.S.C. § 469
AHERA Asbestos Hazard Emergency Response Act, Pub. L. 99-519
AIRFA American Indian Religious Freedom Act, 42 U.S.C. § 1996
AQCR Air Quality Control Region

ARARs Applicable or Relevant and Appropriate Requirements

AST Aboveground Storage Tank

BCCRHAA 94 Base Closure Community Redevelopment and Homeless Assistance Act of 1994,
Pub. L. 103-421 (known as the “Redevelopment Act”)

BCRA 88 Defense Authorization Amendments and Base Closure and Realignment Act of 1988,
Pub. L. 100-526, as amended

BCP BRAC Cleanup Plan

BCT BRAC Cleanup Team

BEC BRAC Environmental Coordinator

BEST Building Economic Solution Together

BGEPA Bald and Golden Eagle Protection Act, 16 U.S.C. § 668

BIA Bureau of Indian Affairs

BLM Bureau of Land Management

BOQ Bachelor Officers Quarters

BRAC Base Realignment and Closure

BTC Base Transition Coordinator

BCTO Base Closure and Transition Office

CAA Clean Air Act, 42 U.S.C. § 7401 et seq., as amended

CATEX Categorical Exclusion from NEPA environmental impact analysis

CDBG Community Development Block Grant

CERCLA Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601
et seg., as amended

CERFA Community Environmental Response Facilitation Act, Pub. L. 102-426

CFR Code of Federal Regulations

CO Commanding Officer

CWA Clean Water Act, 33 U.S.C. 8§ 1251-1387, as amended

CZMA Coastal Zone Management Act, 16 U.S.C. §§ 1451-1464

DBCRA 90 Defense Base Closure and Realignment Act of 1990, Pub. L. 101-510, as amended

DDESB Department of Defense Explosive Safety Board

DEIS Draft Environmental Impact Statement
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DERP Defense Environmental Restoration Program

DoD Department of Defense

DOEd Department of Education

DOI Department of the Interior

DOJ Department of Justice

DOT Department of Transportation

DRMO Defense Reutilization and Marketing Office

DSMOA Defense-State Memorandum of Agreement

DWCF Defense Working Capital Fund

EA Environmental Assessment

EBS Environmental Baseline Survey

EDA Economic Development Administration

EDC Economic Development Conveyance

EIS Environmental Impact Statement

E.O. Executive Order

EPA Environmental Protection Agency

ERC Emission Reduction Credit

ESA Endangered Species Act, 16 U.S.C. 88 1531-1544

FAA Federal Aviation Administration

FEIS Final Environmental Impact Statement

FFA Federal Facility Agreement

FIFRA Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. § 136 et seq.
FMV Fair Market Value

FONSI Finding of No Significant Impact

FOSL Finding of Suitability to Lease

FOST Finding of Suitability to Transfer

FPASA Federal Property and Administrative Services Act of 1949, 40 U.S.C. § 471 et seq., as amended
FPMR Federal Property Management Regulations, 41 CFR Part 101-47
FWCA Fish and Wildlife Coordination Act, 16 U.S.C. 88 661-666

GAO General Accounting Office

GSA General Services Administration

HHS Department of Health and Human Services

HUD Department of Housing and Urban Development

IAG Interagency Agreement

IRP Installation Restoration Program

IVDA Inland Valley Development Authority

LBPPPA Lead-Based Paint Poisoning Prevention Act, 42 U.S.C. §8 4801-4846
LRA Local Redevelopment Authority

MBTA Migratory Bird Treaty Act, 16 U.S.C. §§ 703-712

NAGPRA Native American Graves Protection and Repatriation Act, 25 U.S.C. §8 3001-3013
NAF Non-Appropriated Fund
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NCP
NDAA 92793
NDAA 93
NDAA 94
NDAA 95
NDAA 96
NDAA 97
NEPA
NHPA
NOI
NPDES
NPL

ODUSD(ES)
ODUSD(IA&I)
OEA

OMB

0SD

Pub. L.
PBC
PBCUA
PCBs

RAB
RCRA
RLBPHRA
ROD

ROI

SAAD
SASP
SDWA
SIP
SPA

TSCA

URARPAPA

U.S.C.
UST

WPFPA
WSRA

National Oil and Hazardous Substances Pollution Contingency Plan, 40 CFR Part 300
National Defense Authorization Act for Fiscal Years 1992 and 1993, Pub. L. 102-190
National Defense Authorization Act for Fiscal Year 1993, Pub. L. 102-484

National Defense Authorization Act for Fiscal Year 1994, Pub. L. 103-160

National Defense Authorization Act for Fiscal Year 1995, Pub. L. 103-337

National Defense Authorization Act for Fiscal Year 1996, Pub. L. 104-106

National Defense Authorization Act for Fiscal Year 1997, Pub. L. 104-201

National Environmental Policy Act of 1969, 42 U.S.C. § 4321 et seq., as amended
National Historic Preservation Act, 16 U.S.C. § 470

Notice of Intent

National Pollutant Discharge Elimination System

National Priorities List

Office of the Deputy Under Secretary of Defense (Environmental Security)

Office of the Deputy Under Secretary of Defense (Industrial Affairs and Installations)
Office of Economic Adjustment

Office of Management and Budget

Office of the Secretary of Defense

Public Law

Public Benefit Conveyance

Public Buildings Cooperative Use Act, 40 U.S.C. 88 490, 601a, 606, 611, 612a
Polychlorinated Biphenyls

Restoration Advisory Board

Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et seq., as amended
Residential Lead-Based Paint Hazard Reduction Act, Title X of Pub. L. 102-550
Disposal Record of Decision under NEPA

Return on Investment

Sacramento Army Depot

State Agency for Surplus Property

Safe Drinking Water Act, 42 U.S.C. §§ 300f-300j-26

State Implementation Plan

Surplus Property Act of 1944, 50 U.S.C. App. § 1622(d), and 49 U.S.C. §8§ 47151-47153,
as amended

Toxic Substances Control Act, 15 U.S.C. 8§ 26012671

Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970,
Pub. L. 91-646

United States Code

Underground Storage Tank

Watershed Protection and Flood Prevention Act, 16 U.S.C. § 1001 et seq.
Wild and Scenic Rivers Act, 16 U.S.C. § 1271
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Base Closure Law. The provisions of Title 1l of the Defense Authorization Amendments and Base Closure and
Realignment Act (Pub. L. 100-526, 102 Stat. 2623, 10 U.S.C. § 2687 note), or the Defense Base Closure and
Realignment Act of 1990 (Pub. L. 101-510, Part A of Title XXIX of 104 Stat. 1808, 10 U.S.C § 2687 note).

Closure. All missions of the installation have ceased or have been relocated. All personnel positions (military,
civilian and contractor) have either been eliminated or relocated, except for personnel required for caretaking,
conducting any ongoing environmental cleanup, and disposal of the base, or personnel remaining in authorized
enclaves.

Communities in the Vicinity of the Installation. The communities that constitute the political jurisdictions (other than
the State in which the installation is located) that comprise the redevelopment authority for the installation. If no
redevelopment authority is formed at the local level, and the State is serving in that capacity, the communities in
the vicinity of the installation are deemed to be those political jurisdiction(s) (other than the State) in which the
installation is located.

Consolidated Plan. The plan prepared in accordance with the requirements of 24 CFR Part 91.

Consultation. Explaining and discussing an issue, considering objections, modifications, and alternatives; but
without a requirement to reach agreement.

Date of approval. The date on which the authority of Congress to disapprove Defense Base Closure and Realignment
Commission recommendations for closures or realignments of installations expires under Title XXIX of
Pub. L. 101-510 (104 Stat. 1808), as amended.

Excess property. Any property under the control of a Military Department that the Secretary concerned determines
is not required for the needs of the Department of Defense.

Installation. A base, camp, post, station, yard, center, homeport facility for any ship, or other activity under the
jurisdiction of the Department of Defense, including any leased facility. Such term does not include any facility
used primarily for civil works, rivers and harbors projects, flood control, or other projects not under the primary
jurisdiction or control of the Department of Defense.

Local Redevelopment Authority (LRA). Any authority or instrumentality established by State or local government and
recognized by the Secretary of Defense, through the Office of Economic Adjustment, as the entity responsible for
developing the redevelopment plan with respect to the installation or for directing implementation of the plan.

Realignment. Any action that both reduces and relocates functions and DoD civilian personnel positions, but does
not include a reduction in force resulting from workload adjustments, reduced personnel or funding levels, skill
imbalances, or other similar cause. A realignment may terminate the DoD requirement for the land and facilities on
part of an installation. That part of the installation shall be treated as “closed” for purposes of this part.

Representative(s) of the homeless. A State or local government agency or private nonprofit organization, including a
homeless assistance planning board, which provides or proposes to provide services to the homeless.

Rural. An area outside a Metropolitan Statistical Area.

Similar Use. A use that is comparable to or essentially the same as the use under the original lease.
Substantially equivalent. Property that is functionally suitable for the proposed use. For example, if the
representative of the homeless had an approved application for a building which would accommodate

100 homeless persons in an emergency shelter, the replacement facility would also have to accommodate 100 at a
comparable cost for renovation.
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Substantially equivalent funding. Sufficient funding to acquire a substitute facility. For example, if the approved
homeless assistance submission was for an emergency shelter that would accommodate 100 homeless, substantially
equivalent funding would mean the funds necessary to acquire a comparable facility at another location.

Surplus property. Any excess property not required for the needs and the discharge of the responsibilities of all

Federal agencies. Authority to make this determination, after screening with all Federal agencies, rests with the
Military Departments.
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Introduction

1.1 PURPOSE

This Manual has been prepared by the Office of the Deputy Under Secretary of
Defense (Industrial Affairs and Installations)?, in cooperation with the Military
Departments, and the Office of the Secretary of Housing and Urban
Development, to:

Provide supplemental guidance for those carrying out the regulations for
revitalizing base closure communities and community assistance [32 Code of
Federal Regulations (CFR) Parts 174, 175, and 176].

Identify common-sense approaches and general practices for the Military
Departments to follow during various aspects of base reuse implementation.

Provide a common set of guidelines that allow flexibility for the Military
Departments’ base reuse implementation teams. Manual users are
encouraged to adapt the guidance in this Manual to their own installation-
specific circumstances.

1.2 PHILOSOPHY AND GOALS

The disposal and reuse of closing military installations represents a critical
challenge. The Department of Defense (DoD) needs to accomplish disposal
quickly and efficiently to save money for readiness and other responsibilities.
The reuse of these installations through their transition to civilian use is an
equally critical part of our task. The Defense Department has a responsibility to
assist the communities that hosted our installations, one that it has recognized
for more than 30 years. The President of the United States and the Secretary of
Defense have articulated the goals of this effort:

Close bases quickly, but in a manner that will preserve valuable assets to
support rapid reuse and redevelopment.

Give high priority to local economic redevelopment when disposing of
available real and personal property.

1A Deputy Secretary of Defense memorandum of May 15, 1996, “OUSD (Acquisition and Technology)
Reorganization” disestablished the Office of the Assistant Secretary of Defense for Economic Security
and established the Office of the Deputy Under Secretary of Defense (Industrial Affairs and
Installations).
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Put available property to productive use as quickly as possible through
leases and conveyances to spur rapid economic recovery and reduce DoD
caretaker costs.

Expedite the “screening” process, which identifies interests in excess and
surplus property at closing and realigning bases.

Fast-track environmental cleanup by removing needless delays while
protecting human health and the environment.

Make every reasonable effort to assist the Local Redevelopment Authority
(LRA) in obtaining the available personal property needed to implement its
redevelopment plan.

Support the local redevelopment process through sufficient planning grants
and on-site Base Transition Coordinators.

Coordinate Federal resources to assist community economic recovery.

To achieve these goals, the Department of Defense developed this Manual
around three key themes:

Consultation. The Military Department and the LRA should be in constant
contact throughout the base closure and reuse process. Problems can be
avoided through consultation.

Partnership. The Military Departments and LRAS should work together
honestly and with full disclosure. Their efforts should be coordinated to
minimize duplicative efforts and avoid misunderstandings. Mutual goals
can be achieved between parties that treat each other as partners, not
adversaries.

Flexibility. To maximize flexibility and allow for site-specific solutions,
discretion has been left, where possible, to allow for common-sense decisions
by the implementors.

This Manual reflects the Administration’s effort to create a flexible process that
works better and costs less. Provisions that are intended to cover all situations
could straightjacket Federal employees and confuse the public. This Manual is
written to maintain flexibility while providing guidance to Military Department
implementors by offering examples of how to address specific problems.

KEYS TO SUCCESSFUL DISPOSAL OF CLOSING MILITARY INSTALLATIONS

The President, the Secretary of Defense, and the Secretaries of the Military
Departments have each given this issue personal attention, and each is
committed to this program’s success. The base closure and reuse process is a
new and complex task that requires creative solutions and a break from
“business as usual.” Many communities affected by base closure face an
uncertain economic future and are presented with tremendous challenges to
their local economic base. To assist our customers, the local communities, you
need to:
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WORK COOPERATIVELY. Reaching agreements with the LRA will make
the process smoother in the long run. Treat the LRA as if it is your partner.

CONSIDER COMMUNITY NEEDS. Think about how decisions will affect
the ability of communities to redevelop the base.

COMPROMISE. Reaching agreements early in the process will save time
and money later.

BE FLEXIBLE. Do not be wedded to a particular approach to a problem.
Creativity, within the applicable laws and regulations, is essential to
successful base closure and reuse.

BE INNOVATIVE. Do not be hamstrung by past practices. This is a new
process, and decisions should be new and different.

EXERCISE COMMON SENSE. Solutions should be site-specific. There will
rarely be cookie-cutter solutions that apply to all cases.

DELEGATE. Allow front-line employees to make as many decisions as
possible, especially when an issue is routine or when the policy has already
been formulated; requiring layers of approval will only delay the process.

CUT “RED TAPE.” The Department of Defense is seeking to eliminate as
much red tape as possible. By itself, each additional procedure may make
sense, but the accumulation of them over time grinds matters to a halt.
Cutting across bureaucratic lines to slash red tape is essential to getting the
job done and additional levels of bureaucracy can lead to higher costs and
wasted taxpayer money.

1.3 HISTORY

The Department of Defense is engaged in a phase of downsizing, resulting in
fewer military bases to support defense missions. The Base Realignment and
Closure (BRAC) process has resulted in the closing of hundreds of military
facilities throughout the country.

A military base often represents a major employment center and provides
significant economic stimulus to the local economy. A base closure can be a
serious blow to the local community. As a result, the Department of Defense
recognizes that the manner in which real and personal property at closing bases
is transferred can have an important impact on the local community’s prospects
for economic recovery.

Lessons learned in previous rounds of base closures have shown that the
traditional Federal property disposal process has not always met the economic
recovery needs of the local community. Therefore, in July 1993, the President
announced a plan to provide for more rapid redevelopment and job creation in
communities affected by base closure decisions. This Presidential initiative gave
top priority to helping affected communities realize early reuse of base assets to
Spur economic recovery.

A PRESIDENTIAL INITIATIVE
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The President’s Five-Part Plan for Revitalizing Base Closure Communities (1993)
consists of the following:

Jobs-centered property disposal that puts local economic redevelopment
first.

Fast-track environmental cleanup that removes needless delays while
protecting human health and the environment.

Assignment of on-site Base Transition Coordinators at major bases
slated for closure to assist communities and the Military Departments
with property disposal and economic redevelopment.

Easy access to transition and redevelopment help for workers and
communities.

Quick economic development planning grants to base closure
communities.

The Administration’s new approach to make base property more readily
available to communities for economic development and job creation represents
a fundamental change in the policy of Federal property disposal at closing
bases.

CONGRESSIONAL SUPPORT AND DEFENSE IMPLEMENTATION

In November 1993, Congress supported the President’s plan by enacting the
Base Closure Community Assistance Act (Subtitle A of Title XXIX of the
National Defense Authorization Act for Fiscal Year 1994, Pub. L. 103-160),
referred to here as “Title XXIX.” This legislation substantially amended the base
closure laws and provided the Department of Defense with tools it needed to
carry out the President’s plan. A copy of the law is provided in Appendix B.

In April 1994, the Department of Defense issued an interim final rule, codified at
32 CFR Parts 174 and 175. The interim final rule provided guidance to the
Military Departments for implementing provisions of Title XXIX, specifically
real property screening to aid disposal planning, property conveyances at or
below fair market value (referred to as “Economic Development Conveyances”™),
interim leasing, personal property inventory and disposal, and minimum
maintenance levels necessary to support civilian use. The rule was available for
public comment until August 1994.

In response to public comments, the Assistant Secretary of Defense for
Economic Security (now the Deputy Under Secretary of Defense (Industrial
Affairs and Installations)) convened a BRAC Implementation Working Group
with representatives from the Military Departments and from the Office of the
Secretary of Defense. The Working Group was tasked to address the public’s
concerns and to develop needed revisions for the final rule, as well as to identify
and foster DoD-wide approaches to base reuse implementation. One of the
Working Group’s first products was an amendment to the April 1994 interim
final rule, issued by the Department of Defense in October 1994, that addressed
the requirements for Economic Development Conveyances (EDCs). The
amendment eliminated certain requirements, including a “market test” to
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determine marketability of property, and provided more detailed instructions
on EDC application and review criteria.

In October 1994, Congress enacted the Base Closure Community
Redevelopment and Homeless Assistance Act of 1994, Pub. L. 103-421
(“Redevelopment Act). This law, in amending Pub. L. 101-510, exempts most
closing bases (including some BRAC 88, BRAC 91, and BRAC 93 bases, and all
BRAC 95 bases) from the Stewart B. McKinney Homeless Assistance Act and
establishes a new process by which homeless assistance needs can be satisfied in
base closure communities.

In July 1995, the Department of Defense issued a final rule, addressing public
comments to the interim final rule and the amendment to the interim final rule.
In conjunction with the Department of Housing and Urban Development, the
Defense Department also issued an interim final rule, codified at 32 CFR Part
176, to provide a uniform regulatory framework for implementing the new
homeless assistance procedures outlined in the Redevelopment Act. The
interim final rule was available for public comment until October 16, 1995.

On February 10, 1996, the President signed the National Defense Authorization
Act for FY 1996 (NDAA 96). Title XXVIII of that Act contained several sections
that further amended the base closure laws including:

Section 2832: Eliminated the requirement that a substantial part of the
installation be leased in order for the Military Departments to accept in-
kind lease payments performed on any portion of the installation.

Section 2833: Authorized, in certain circumstances, interim lease terms
that extend beyond the expected completion date for the disposal
Environmental Impact Statement.

Section 2834: Clarified that DoD can enter into long-term leases (also
called “leases in furtherance of conveyance”) while environmental
remediation is ongoing.

Section 2837: Authorized DoD to transfer property still needed by a
Federal Department or Agency to an LRA, provided the LRA leases the
property back to the Federal entity at no cost.

Section 2838: Amended the Redevelopment Act.

In response to the changes to the Redevelopment Act contained in Section 2838
and to address public comments received on the interim final rule, DoD
published a final rule implementing the Redevelopment Act on July 1, 1997. In
addition, on February 21, 1997, DoD published a proposed rule establishing
procedures for implementing the leaseback authority granted in Section 2837.
The proposed rule was open for public comments until April 22, 1997. A final
rule implementing the leaseback authority is being developed.

Sections 2833 and 2834 of the NDAA 96 were implemented in policy

memoranda signed by the then Principal Assistant Deputy Under Secretary of
Defense (Industrial Affairs and Installations) on June 12, 1996. Copies of these
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memoranda can be found in Appendix D. In addition, Chapter 5 contains
language reflecting the new authority granted by Section 2832 of the NDAA 96.

The National Defense Authorization Act for FY 1997 (NDAA 97) also contained
several provisions affecting the base closure and reuse process including:

Section 334: Authorized the Department to transfer property, under
certain conditions, prior to the completion of remedial actions. Under
this “Early Transfer Authority” it is also possible for the new property
owner to undertake environmental remediation activities (instead of
DoD) concurrently with redevelopment efforts.

Section 2811: Restored the Department’s authority to complete
intragovernmental transfers at BRAC ’88 locations.

Section 2812: Expanded the Department’s authority to enter into
agreements (e.g., contracts, cooperative agreements) with local
governments for the provision of caretaker services.

Section 2814: Restored the Department’s authority to make grants,
conclude cooperative agreements, and supplement other Federal funds
to assist States in providing assistance and support to local adjustment
and diversification efforts.

Information on the implementation of Section 334 can be found in Chapters 2
and 5 and Appendix F.

1.4 MANUAL CONTENTS

This Manual supplements the existing rules and provides guidelines for Federal
decision-makers and staff and others involved in implementing base reuse. This
Manual does not instruct the LRA or the general public, but allows them to
understand the instructions and guidance that the Military Departments are
required to follow.

This Manual is written in an easy to read question and answer format to help
you quickly find answers to specific questions on the base closure and reuse
process. It contains guidance on real property screening and disposal,
inventory and disposal of personal property, leasing, maintenance of closing
installations, transfers of real property under an EDC, and transfers of property
using the leaseback authority. In addition, the appendices contain laws,
regulations, and policy guidance relevant to base reuse.

This Manual does not create any rights or remedies and may not be relied upon
by any person, organization, or other entity to allege a denial of any rights or

remedies other than those provided by Title XXIX of Pub. L. 103-160,
Pub. L. 103-421, or Title XXVIII of Pub. L. 104-106.

1.5 AVAILABILITY ON LINE
This Manual is available via the World Wide Web at:
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1.6 UPDATES
This Manual will continue to be updated as determined appropriate.

Comments are welcome, especially suggestions on how to improve the
document’s usefulness. Suggestions or questions should be addressed to:

Base Closure and Community Reinvestment Office
400 Army Navy Drive, Suite 200

Arlington, VA 22202

E-mail address: base_reuse@acq.osd.mil
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Base Reuse Process
Overview

To achieve the optimum reuse potential of every closing or realigning base, it is
essential that both Military Department implementors and the LRA understand
the basic elements of the entire process. Each action taken in the process should
be conducted with the whole process in mind. The purpose of this Chapter is to
describe the framework for the base reuse process and the general context for
the rest of the information in this Manual.

The base reuse process is affected by a myriad of Federal real property and
environmental laws and regulations, along with volumes of implementing
guidance. Some of these laws (e.g., the Defense Authorization Amendments
and Base Closure and Realignment Act of 1988 (BCRA 88) and the Defense Base
Closure and Realignment Act of 1990 (DBCRA 90)) were specifically enacted to
govern certain parts of this process. The remainder, however, were enacted to
address more routine Government property transactions or specific problems
such as environmental cleanup. Collectively, they have a great effect on the
process (see Appendix A for further information on many of these laws and
regulations).

Bases are selected for realignment or closure according to a process prescribed
in the BCRA 88 and the DBCRA 90. Once a base has been approved for closure
or realignment, laws and regulations identify the requirements that (see
Appendices A-C and E) shape the rest of the process to be followed—the
beginning of base reuse implementation. The general timeline for events
associated with BRAC 95 reuse implementation is shown in Figure 2-1. Some of
the milestones shown in Figure 2-1 may be extended by mutual agreement
between the Military Department and the LRA.

Although Figure 2-1 depicts a seemingly linear and sequential series of events,
the base reuse process is best viewed as a series of concurrently conducted
activities that can be subdivided into three principal phases: base-wide reuse
planning, disposal decision making, and parcel-by-parcel decision
implementation. Figure 2-2 shows how the three phases and various principal
base reuse activities relate to one another.
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at BRAC 95 bases
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Base Reuse Implementation Process Flow Chart
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Figure 2-2. Phases of Base Reuse Implementation

Implementation of the overall base reuse process (including the actual closure
and the base’s conversion from military to civilian uses) can be an enormously
complex undertaking, involving literally hundreds or thousands of individuals,
collectively devoting many hours of hard work.

Phase One: The first phase, base-wide reuse planning (further described in
Section 2.1), consists of the many activities that occur while the LRA prepares its
redevelopment plan and before the Military Department, in its role as the
Federal property disposal agent, makes decisions on how the base will be
conveyed to end users. These activities include the LRA’s redevelopment
planning process and the Military Department’s required environmental impact
analysis activities, natural and cultural resources determinations and
consultations, identification of uncontaminated property, and many
environmental cleanup- and compliance-related activities.

Phase Two: The second phase includes activities associated with the Military
Department’s disposal decision making (further described in Section 2.2). This
phase may include the issuance of one or more Disposal Record(s) of Decision
(RODs), or similar decision documents. It also includes the approval of
applications submitted by the LRA or others for property under various public
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purpose conveyance authorities (e.g., public airport, economic development,
and other public purpose conveyances).

Phase Three: After final disposal decisions have been issued by the Military
Department, the last phase, parcel-by-parcel decision implementation (further
described in Section 2.3), occurs for each disposal parcel. This phase lasts until
the property has been conveyed and includes completion of environmental
activities that must be performed.

For this complex undertaking to be successfully implemented, teamwork is
critical. Individuals from the Military Department, the on-site Base Transition
Coordinator, the DoD Office of Economic Adjustment (OEA) Project Manager,
the LRA, local and State government, and other Federal, State and local reuse
planning and implementation organizations will all play key roles.

Many of the organizations that will be involved in the process at a closing or
realigning installation are not explicitly identified in this Manual. However,
Federal points of contact to assist with base reuse implementation are identified
in Appendix G. Also, a comprehensive list of available organizations, including
individuals to contact, can be found in the Appendix of the Community Guide to
Base Reuse, published by OEA. The Guide may be obtained by contacting OEA
(See page G-1 for address) or by visiting OEA’s home page at
http://emissary.acq.osd.mil/bctoweb/oea/oeahome.nsf. The Guide also
provides information intended for local officials, LRAS, and the general public,
including practical advice on organizing an LRA and developing and
implementing a redevelopment plan.

2.1 PHASE ONE: BASE-WIDE REUSE PLANNING

Reuse planning requires the concurrent execution of numerous activities, most
of which are required by law. Generally, this phase begins at the approval date
for the closure or realignment of the installation (see Figure 2-1) and ends when
the LRA’s redevelopment plan has been prepared and submitted to the Military
Department, which must then complete any required environmental impact
analyses and analyze any other information needed to make final disposal
decisions. OEA has grant moneys available to assist LRAs with reuse planning.

To be successful, reuse planning efforts must be well organized and well
coordinated. For example, the LRA will generally accomplish the following
activities during reuse planning:

Form, be recognized by the Department of Defense, and receive economic
adjustment planning assistance.

Solicit, identify, and consider various interests in installation property.

Conduct outreach activities that focus on community needs, including
homeless assistance needs.

If useful, request interim leases of available installation facilities.

Identify its own interests in available personal property.
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Develop a comprehensive land-use plan.

Consider the environmental condition of the property (especially areas with
ordnance and explosives), on-going, and planned environmental remediation
activities into account when developing the redevelopment plan.

Conduct market research and marketing activities to attract prospective
property users.

Prepare a comprehensive redevelopment plan and other essential reuse-
related planning documents.

Concurrently, and in coordination with the LRA’s activities described above,
the Military Department will complete these tasks:

Identify installation property, which is excess to DoD’s needs and surplus to
the Federal Government’s needs, that will be made available for reuse.

Inventory personal property and consult with the LRA to identify the
personal property that will be made available to the LRA for reuse.

Provide the LRA with existing facility and environmental data, as
appropriate, to assist the LRA with developing a redevelopment plan.

Conduct National Environmental Policy Act (NEPA) analysis to determine
environmental impacts that may occur on the property as a result of the
disposal actions.

Identify potentially impacted natural or cultural resources on the property
and any mitigation measures that may have to be taken.

Conduct an environmental baseline survey to identify the environmental
condition of installation property, including property that is uncontaminated
and can be made available for reuse without further environmental actions
(i.e., Community Environmental Response Facilitation Act (CERFA) report).

Provide the LRA with copies of applicable environmental analyses, including
Environmental Baseline Surveys and natural and cultural resource studies,
as they become available, to assist the LRA with developing a redevelopment
plan.

Refocus current environmental cleanup, compliance, and natural and
cultural resources strategies and schedules in light of the LRA’s land-use
plan and redevelopment priorities.

Relocate active mission elements (mission drawdown).

Plan for and carry out protection and maintenance (caretaking) of installation

property and facilities not immediately reused at the time of active mission
departure/base closure.
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As shown in Figure 2-2, reuse planning activities should be concurrently
conducted to the extent possible, so the Military Department can have the
information it needs to make property transfer and environmental cleanup
decisions. Reuse planning activities can be grouped into four principal
categories:

Comprehensive land-use and redevelopment planning, including LRA formation,
recognition, and reuse planning activities, Military Department/LRA
community interface activities, and Military Department disposal planning
activities (including interim leasing of facilities no longer needed by the
active mission), conducted to assist LRA reuse planning efforts (see also
Section 2.1.1).

Environmental impact and other impact analysis (see also Section 2.1.2).

The BRAC Environmental Process, including environmental baseline surveys
and environmental cleanup activities (which includes mission/operational-
and closure-related compliance activities) (see also Section 2.1.3).

Installation management, including active mission drawdown, protection and
maintenance of facilities, and caretaker operations (see also Section 2.1.4).

2.1.1 Comprehensive land-use and redevelopment planning

Both DBCRA 90 and the Redevelopment Act identify specific reuse planning
phase requirements and timelines (see Appendix B of this Manual for the full
text of these statutes and Figure 2-1, which depicts significant milestones).
Many of these requirements and timelines relate to LRAS soliciting interest in
the installation, conducting homeless assistance outreach activities, identifying
personal property needs, considering expressions of interest in property,
consulting with the Military Department while it determines initial maintenance
levels for installation facilities, and preparing and submitting the redevelopment
plan. The timely submission of both a redevelopment plan and any necessary
property applications will facilitate the Military Department’s ability to make
final property disposal and environmental cleanup decisions that will best meet
community reuse goals. The Community Guide to Base Reuse contains essential
information on LRA formation, organization, and recognition, reuse planning
strategies, and strategies for creating a viable redevelopment plan. This Manual
provides guidance for many of the real and personal property-related activities.

2.1.2 Environmental impact and other impact analyses

As part of the reuse planning phase, the Military Department, under NEPA,
must consider all reasonable disposal alternatives and their respective
environmental consequences. This is accomplished by means of a formal
environmental impact analysis, which takes the form of either an Environmental
Assessment (EA) or an Environmental Impact Statement (EIS) depending on the
level of analysis required. The Military Department is required to analyze
impacts to natural and cultural resources (e.g., historic structures, wetlands,
threatened and endangered species, Native American sites and others), and may
be required to consult with other Federal and State agencies before making final
property disposal decisions.
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REQUIREMENTS OF THE NATIONAL ENVIRONMENTAL PoLicy ACT (NEPA)

The NEPA process is intended to help the Military Department make informed
and environmentally responsible disposal decisions. The NEPA process
requires the Military Department to conduct environmental analysis concerning:

The environmental impact of the proposed disposal action, including
reasonably anticipated reuse activities.

Alternatives to the proposed disposal and reuse action, including the
“no-action” alternative.

Adverse impacts.

Any appropriate environmental impact mitigation actions.

For disposal of closing or realigning installations, the NEPA process (described
in 40 CFR Parts 1500-1508) is typically completed in one of three ways:

Categorical Exclusion. If applicable, a categorical exclusion may be used by
the Military Department when a parcel is to be transferred to another
Military Department or Federal Agency.

A categorical exclusion may also be used by the Military Department for
interim leases where there is no substantial change in land use.

Environmental Assessment (EA)/Finding of No Significant Impact
(FONSI). The EA provides the Military Department with sufficient evidence
and analysis for determining whether a FONSI or an EIS should be prepared.
A FONSI is a determination that, based on the EA, the disposal action will
not significantly affect the environment and a full EIS is not necessary. The
Military Department may receive public comments on the EA and the
applicability of a FONSI. After a FONSI, the Military Department can issue a
formal disposal decision for the property.

E1S/Disposal Record of Decision (ROD). Preparation of an EIS involves a
more formal public involvement process, which can be summarized as
follows:

— The Military Department publishes a Notice of Intent in the Federal
Register that a property disposal action may be undertaken and that an
EIS will be prepared and considered.

— A public scoping meeting will be held in the geographical area to obtain
public comments about the possible environmental impacts of the
proposed disposal action and likely reuses, as well as the reasonable
alternatives that should be considered in the analysis. It is therefore
important for the LRA and other interested community leaders to
participate in the scoping meeting.
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— Data are collected and analyzed by experts in different fields, and the
results are published in a Draft EIS (DEIS). The DEIS will be made
available for public review and comment. Interested agencies,
organizations, and individuals normally have 45 days to review and
comment. Also during this time, a public hearing is held in the
community to explain DEIS findings and to receive oral comments.

— The Final EIS (FEIS) is completed no later than 12 months after the
submittal of the LRA’s redevelopment plan. The FEIS will address public
and other comments received on the DEIS. A Notice of Availability
(NOA) of the FEIS will be published in the Federal Register.

At least 30 days after publication of the FEIS, a disposal ROD is issued. The
disposal ROD indicates the disposal actions that have been selected, the
alternatives considered, the potential environmental impacts of each alternative,
and any specific mitigation activity to support the decision. After the ROD is
signed and issued, the availability of the disposal ROD is announced in the
Federal Register. Then, the Military Department may dispose of the property.

It is DoD policy (DoD Guidance on Accelerating the NEPA Process for Base Disposal
Decisions, Deputy Secretary of Defense Memorandum “Fast Track Cleanup at
Closing Installations,” May 1996—see Appendix F) that the LRA’s
redevelopment plan, if available and to the extent legally permissible, will be a
primary factor in the development of the proposed action, reasonable
alternatives, and effects analysis in the Military Department’s NEPA process for
the disposal action. If the elements of the redevelopment plan do not constitute
a reasonable alternative for disposal and reuse of the base, the Military
Department will identify the problematic elements of the plan and work with
the LRA to devise mutually acceptable plan modifications. Designation of the
LRA’s redevelopment plan as the proposed action does not affect the Military
Department’s obligation under NEPA to consider reasonable alternatives for the
disposal and reuse of installation property. In the event that the LRA does not
reach a consensus or fails to prepare an acceptable or timely redevelopment
plan, the Military Department will prepare the NEPA analysis using reasonable
assumptions as to the likely reuse scenarios and their reasonable alternatives.

Section 2911 of Title XXIX and DoD policy (as referenced above and found in
Appendix F) require that any required NEPA analysis be completed no later
than 12 months after the LRA submits its adopted redevelopment plan. In
conducting the NEPA analysis the Military Departments consider, where
applicable, any available similar State analysis.

State agencies can participate in the NEPA process as cooperating agencies.
Accordingly, when an LRA is acting as a legal entity of the State, and
recognized by OEA as such, it should be considered by the Military Department
for cooperating agency status as long as there are no other issues unique to the
installation that would preclude such status. The decision to make such a
determination should be made after a careful review of the factors surrounding
the closure or realignment, as well as consideration of the liabilities associated
with the designation. However, the responsibility for the NEPA analysis and
resulting ROD rests with DoD.
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A similar NEPA analysis process will apply when property is reused under an
interim lease (see Chapter 5). Normally, a categorical exclusion or an
EA/FONSI is sufficient to support a lease action.

2.1.3 The BRAC Environmental Process

Many environmental issues must be addressed to prepare an installation for
closure and transfer. These issues may be generally referred to as
environmental restoration, compliance, and conservation (natural and cultural
resources). The environmental process is emphasized and expedited at closure
bases to facilitate rapid transfer for community reuse. Many environmental
activities will occur during the reuse planning phase and some activities may
continue through implementation.

Environmental decisions are based on how the land is to be reused. Therefore,
it is very important for the Military Department to be aware of the LRA’s reuse
concepts as soon as they are formulated so that cleanup actions, in particular,
may be conducted in a manner that is consistent, to the extent practicable, with
reuse plans. It is also important for the Military Department to communicate
environmental issues to the LRA early in the process, to ensure reuse planning
is compatible with the more significant environmental conditions that may limit
certain types of land use. This way, environmental priorities can be reconciled
with community reuse priorities, and appropriate cleanup levels can be
established to reflect anticipated future land uses. Further guidance on future
land use considerations in environmental cleanup is contained in the DoD Policy
on Responsibility for Additional Cleanup After Transfer of Real Property. A copy of
this policy can be found at Appendix F.

BRAC ENVIRONMENTAL RESTORATION PROGRAM

Environmental cleanup programs have been ongoing for many years as part of
the Department of Defense Environmental Restoration Program. The BRAC
environmental restoration program consists of five principal steps as outlined in
the DoD BRAC Cleanup Plan Guidebook, Fall 1995. The steps are as follows:

A BRAC Cleanup Team (BCT) is established for each base where property
will be made available to the local community for reuse. The BCT will
include a BRAC Environmental Coordinator (or BEC—a Military
Department employee), and representatives appointed by the State
environmental agency and the U.S. Environmental Protection Agency’s
(EPA’s) regional office. The BCT members act with the authority of the
State, EPA regulatory offices, and the Military Department. A Project
Support Team (PST), made up of specialists and technical experts, assists the
BCT in developing the comprehensive BRAC Cleanup Plan. The LRA isa
valuable participant in the BRAC environmental restoration program and
should provide input in support of the development, update, and
implementation of the cleanup program. The LRA is encouraged to
participate in the environmental program as a member of the PST. In
addition, the BCT should work closely with the LRA, particularly the
environmental subcommittee. The LRA should receive cleanup information
from the BCT and should, in turn, provide the BCT with input on reuse
priorities and decisions. The Base Transition Coordinator (BTC) helps
facilitate communication and coordination between the BCT and the LRA.
The BTC is responsible for informing both the BCT and the LRA of new
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information, as it becomes available, regarding reuse planning and the
environmental cleanup program for the installation.

The BCT reviews the status of all base environmental programs (including
cleanup, compliance, and natural and cultural resources programs), as well
as the LRA’s redevelopment plan. If the LRA’s redevelopment plan is not
available, the LRA should provide the BCT general land use information to
assist them in selecting any necessary cleanup standards.

The BCT considers the land use concepts in identifying action items
requiring further effort, and develops a strategy that incorporates both reuse
priorities and environmental cleanup as required by Federal and State
environmental laws.

A BRAC Cleanup Plan (BCP) is prepared, describing the status of base
environmental programs, and identifying strategies and schedules for
integrating the required environmental cleanup with the community reuse
plan.

As contamination is remediated, the BCP is updated to reflect cleanup and
site close-out actions that have been taken, as well as any changes in
community redevelopment needs.

Most property can be put into productive reuse by either lease or deed, while
the Military Department and the BCT work to ensure that cleanup is conducted
in accordance with Federal and State laws.

RESTORATION ADVISORY BOARDS (RABS)

All DoD installations being closed or realigned will establish a RAB, if property
will be available for transfer. RABs are co-chaired by community and
installation representatives and serve as a forum for information exchange and
partnership among citizens, the installation, EPA, and the State on
environmental restoration issues.

RABs offer an opportunity for communities to have a voice in the cleanup
process by bringing together people who reflect the diverse interests within the
local community. Community members on RABs can actively participate in a
timely and thorough manner. This participation includes reviewing restoration
documents and providing advice as individuals to the decision-makers from the
Military Department and the regulatory agencies on restoration issues. The
LRA is encouraged to participate in the RAB to keep both the RAB and the BCT
informed about reuse issues.

While RABs are not intended to replace other community involvement
activities, the RAB should act as a focal point for the exchange of information
between an installation and the local community regarding environmental
restoration activities. Members will be expected to serve as a liaison with the
community and be available to meet with community members and groups.
Through the RAB, community input on environmental investigation, cleanup,
and priorities can be raised directly to DoD, EPA and State regulatory
representatives. Further guidelines for establishing and operating RABs can be
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found at Appendix F in the Restoration Advisory Board Implementation Guidelines,
September 1994, jointly issued by DoD and EPA.

ENVIRONMENTAL SUITABILITY FOR TRANSFER OR LEASE

To facilitate reuse planning efforts, the Military Department, under the
Community Environmental Response Facilitation Act (CERFA), will identify
“uncontaminated” base property no later than 18 months after the date of
approval for closure or realignment. This identification procedure includes
consultation with appropriate State or EPA regulators. In addition, no property
can be conveyed by deed or leased until the Military Department makes a
Finding of Suitability to Transfer (FOST) or a Finding of Suitability to Lease
(FOSL), respectively.

The FOST/FOSL process is intended to determine whether property is
environmentally suitable for its intended use and whether there should be any
restricted use of the property. An Environmental Baseline Survey (EBS), which
is similar to the environmental site assessments commonly used in commercial
real estate transactions, is used to support the FOST/FOSL. An EBS includes
the identification and analysis of all available and relevant records, a visual and
physical inspection of the base and adjacent property, a recorded chain-of-title
documents review, interviews with past and current base employees and local
officials, and other activities.

Military Department implementors, in consultation with the LRA, should
provide input to the BCT well in advance on properties to be reused so that a
FOST/FOSL can be developed, and so that the BCT can ensure that there are no
environmental impediments to the intended reuse. Further guidance on the
EBS/FOSL/FOST/CERFA processes can be found in the DoD guidance
documents included in Appendix F.

Appendix A of this Manual identifies and summarizes pertinent environmental
laws and regulations that affect base reuse implementation. Further information
on the BRAC environmental process can be found in DoD Guidance on
Establishing Base Realignment and Closure Cleanup Teams (May 1996), which can be
found in Appendix F of this Manual.

2.1.4 Installation management

As an installation goes through the process of closure or realignment, duties
assigned to active units, including operation of utilities and maintenance of
buildings, roads and other facilities, must eventually be assumed by others.
Representatives of the Military Department, in consultation with the LRA, will
identify an initial level of maintenance that facilities will require to support
reuse after the active mission departs (see Chapter 6 of the Manual for further
information on how initial maintenance levels are determined).

Another aspect of Military Department/LRA consultation is that of establishing
procedures and responsibilities for providing common services, including fire
protection, security, telephones, roads, and snow/ice removal. How these
common services will be provided after the base closes should be discussed and
resolved in the earliest stages of consultation. Once closure occurs, the Military
Departments will sustain an appropriate level of maintenance to support reuse
for a set period of time (see Chapter 6). Such protection and maintenance at a
closed military base is provided through contracts, agreements with local
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communities, or other caretaker arrangements. Maintenance by the Military
Department will end when the property is leased or disposed of, or at the
expiration of the set maintenance period. Once property is leased or disposed
of, its maintenance becomes the responsibility of the Lessee or property
recipient.

2.2 PHASE TwoO: DISPOSAL DECISION MAKING

The second major phase of the base reuse process, disposal decision making,
includes the activities associated with the Military Department’s disposal
decisions and the LRA’s reuse decisions. After reuse planning activities are
completed, the LRA will submit its adopted redevelopment plan to DoD and as
part of an application made to the Secretary of Housing and Urban
Development (HUD), in accordance with the Redevelopment Act. HUD will
review and approve the LRA’s application.

After completing its NEPA analysis and associated documentation, the Military
Department will issue final disposal decisions. This is generally accomplished
by issuing a disposal decision document as a public statement of the disposal
decisions. The decision document (ROD or FONSI) describes the disposal
decisions that the Military Department has made, as well as potential mitigation
that may be required if certain activities occur. In certain circumstances,
supplements to the initial disposal decision may also be issued.

This phase also includes the Military Department’s decisions on requests for
specific property conveyances (briefly described in Section 2.3) to approved
applicants. Applications (see Chapter 3 and Appendix E of this Manual for
additional information on public benefit conveyance applications) are required
for most discounted conveyances of property for public benefit conveyances.
For example, the Department of Education must review and approve an
application prior to the Military Department’s implementation of an education
public benefit conveyance. EDCs also require an application. Title XXIX and
the final rule (32 CFR Part 175; see Appendices B and C of this Manual for the
complete text of each, and Chapter 7 for further Military Department guidance)
identify the requirements for LRAs who want to apply for EDCs and the criteria
the Military Departments should use in evaluating EDC applications.

The Military Department always retains ultimate authority to make property
disposal decisions and will resolve any conflicting property interests at the time
the final disposal decisions are issued.

2.3 PHASE THREE: PARCEL-BY-PARCEL DECISION IMPLEMENTATION
After necessary applications have been submitted, reviewed, and accepted, and
after final disposal decisions are issued by the Military Department, the reuse
process enters the decision implementation phase. This phase includes Military
Department conveyance of installation property (or property “disposal”). In
this phase, the Military Department will proceed to dispose of property in
accordance with its documented disposal decisions, using conveyance
authorities established by the Federal Property and Administrative Services Act
of 1949 (40 U.S.C. § 471 et seq.), the Surplus Property Act of 1944 (49 U.S.C. 88
47151-47153), the Act of May 19, 1948 (16 U.S.C. § 667b), Title XXIX, the
Redevelopment Act, and other authorizing statutes, as implemented in the
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Federal Property Management Regulations (41 CFR Part 101-47), 32 CFR Parts
175 and 176, and elsewhere.

The Military Departments can assign property to another Federal Agency before
the completion of remedial actions required by the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) and
before the issuance of a NEPA disposal ROD. However, CERCLA requires the
Military Departments to complete environmental cleanup before transferring
the property by deed to non-Federal entities. This allows the Military
Departments to write covenants in the deed that guarantee that the quality of
the environmental cleanup is fully protective of human health and the
environment. In certain circumstances, a deed transfer may be made before all
remedial actions have been fulfilled using the new “Early Transfer Authority”
which is described in more detail in Chapter 5 and in a memorandum contained
in Appendix F. In addition, for property with ongoing cleanup efforts, leases
may be used to achieve prompt reuse.

Base property will be conveyed (usually by one or more parcels), as soon as
possible, by deed for civilian reuse. One of nine property conveyance methods
can be used:

Federal Agency transfers of excess base property to non-DoD organizations
within the Federal Government. These transfers require reimbursement to
the Military Department of the full fair market value of the property, unless:

— The Secretary of the Military Department and the Office of Management
and Budget grant a waiver; or

— A law specifically exempts the transfer from reimbursement.

Public purpose conveyances for such public uses as airports, education,
health, historic monuments, ports, parks and recreation, and wildlife
conservation. Generally, a Federal Agency with specific expertise in a
conveyance category (e.g., the National Park Service for park land and
recreation conveyances) is authorized to serve as a sponsoring or approving
Agency. Approved recipients may receive these conveyances at a substantial
discount (up to 100 percent of fair market value), following DoD
consultation with the appropriate Agency.

Homeless assistance conveyances (under the Redevelopment Act) at no
cost, either to the LRA or directly to the representatives of the homeless.
Any deeds prepared by the Military Department for conveyance of property
directly to representatives of the homeless should provide for transfer of the
property to the LRA if no longer required for homeless needs. Personal
property may be conveyed to the local redevelopment authority for use by
the homeless assistance provider. The LRA will be responsible for
monitoring implementation of the homeless assistance provisions of its
redevelopment plan.

Negotiated sales to public bodies or other qualified entities require payment
of not less than the fair market value, although payment terms are
negotiable. Terms of negotiated sales are subject to review by Congress.
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Advertised public sales may be made to the party that submits the highest
bid, provided it is not less than the fair market value. Sales to private parties
for amounts over $3 million are subject to Attorney General review.

EDCs to an LRA, for creating jobs and economic revitalization of the
community, are approved by the Military Department. Under an EDC,
property may be sold at or below the estimated present fair market value
with flexible payment terms and conditions. EDCs are discussed in detail in
Chapter 7.

Conveyances for the cost of environmental remediation may be made to
those parties who enter into an agreement to pay the costs of environmental
remediation on the property, provided that the total cost to the recipient is
no less than the property’s fair market value. Implementing regulations for
this conveyance authority, required by Section 2908 of Title XXIX, have been
promulgated as a proposed rule. By law, this authority expires on
November 30, 1998.

Depository institution facilities may be conveyed to the operating
depository institution, by sale at fair market value, when the institution
constructed or substantially improved the facilities.

Leaseback conveyances to allow LRA ownership of property while ensuring
that Federal real property needs are met. Under a leaseback, property that is
still needed by another Federal Department or Agency is conveyed to the
LRA with the condition that the LRA lease it back to the Federal entity. The
lease cannot require rental payments. Leasebacks are discussed in more
detail in Chapter 8.

2.3.1 Asbestos containing materials

Some buildings and facilities on BRAC property may contain asbestos
containing materials (ACM). Some common examples of ACM are spray
acoustic ceilings, acoustic tiles, various plasters, duct wrap, non-bituminous
roofing felt, wallboard, and thermal insulation on pipes and boilers. Friable
ACM may pose a threat to human health and is regulated. Non-friable ACM is
typically bound up with cement, vinyl, asphalt, or some other type of hardening
binder and consequently does not pose a threat to human health and is not
regulated. Some examples of non-friable asbestos building products are transite
(cement) siding, vinyl asbestos floor tiles, and asphalt roofing shingles.

In accordance with DoD policy, ACM that poses a threat to human health at the
time of transfer shall be remediated by the Military Department, or by the
transferee under a negotiated requirement of the contract for sale or lease.
Consistent with this policy, ACM that poses a threat to human health may be
left in-place and the property transferred “as is” only when the hazardous ACM
will be otherwise addressed through demolition, renovation, repairs or other
arrangements made between the Military Department and the new owner. See
Appendix F for the DoD policy on ACM and additional information regarding
this matter.
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2.3.2 Institutional controls

Institutional controls are a commonly used tool in property transactions.
Institutional controls are structural or legal mechanisms used to limit access to,
or restrict the use of, property. A familiar example of an institutional control
would be a deed restriction prohibiting television satellite dishes in planned
communities. For BRAC property transfers, institutional controls may be
imposed by the Military Department or other governmental entities.
Institutional controls are commonly used to protect historic buildings, wetlands,
floodplains, and/or endangered species. They may also be used to protect the
general public from exposure to possible residual contamination. LRAs and
other future land users should be aware that under some circumstances,
institutional controls may be a necessary element of the transfer of closing base

property.

In general, institutional controls fall into two categories: proprietary controls
and governmental controls.

Proprietary controls are private contractual mechanisms contained in the
deed or other transfer documents. Proprietary controls involve the
placement of restrictions on land use by means of easements, covenants,
and reversionary interests.

Governmental controls are restrictions that are within the traditional police
powers of State and local governments to impose and enforce. Examples of
governmental controls include permit programs and planning and zoning
limits on land use.
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Frequently Asked Questions About Identifying Interests in
Real Property and Reuse Planning
¥ What is the general practice for real property disposal
at BRAC installations? Section 3.1
¥ How does the Military Department determine whether there are
DoD or Federal needs for property at the base? Section 3.2
' How are other property interests sought and identified? Section 3.3 J)
¥ What information is required with a notice of interest? Section 3.3
' What information is typically contained in a redevelopment plan and )
how are homeless assistance needs incorporated? Section 3.4
' How does HUD evaluate a redevelopment plan? Section 3.5
V' What are the procedures for accommodating homeless assistance
needs at BRAC 88, 91, and 93 installations? Section 3.6
3.1 INTRODUCTION
The Department of Defense recognizes that to promote economic development
and rapid job creation, it must expedite the process of making real property
available for reuse at closing and realigning bases.
3.1.1 Philosophy and goal What is DoD’s
To speed the economic recovery of communities affected by base closures and philosophy and goal
realignments, it is DoD policy to identify the real property at closing and for real property
realigning military bases that will be made available to the local community as disposal?

quickly as possible, and to enable the Local Redevelopment Authority to
complete reuse planning based upon the community’s needs. The Military
Department having responsibility for the closing or realigning base shall
identify the interest of DoD Components and Federal Agencies in portions of
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the affected facility. The Military Department will keep the LRA informed of its
progress in identifying the real property to be made available to the community.

When real property becomes available at closing and realigning bases the
Military Department will inform other DoD Components and other Federal
Agencies of the potential availability of property at the closing base. All
interested parties will be encouraged to contact and work with the LRA to have
their needs considered as part of a comprehensive local planning process.

3.1.2 A New Reuse Planning Process—General practice for BRAC 95
Under the Base Closure Community Redevelopment and Homeless Assistance
Act of 1994 (hereinafter referred to as the “Redevelopment Act”), a new community-
based reuse planning process begins upon the final selection of the base for
closure or realignment (“date of approval). Through this process, the LRA
identifies local reuse needs and creates a redevelopment plan for the Military
Department to consider in the disposal of base property.

Figures 3-1 and 3-2 show some of the principal activities and milestones
associated with the overall base reuse process. Although many of these
milestones are prescribed by statute, service implementors should realize that,
within legal limits, every effort should be made to accommodate the
community’s particular circumstances. The LRA’s reuse planning activities and
the Military Department screening activities can generally be grouped and
described in terms of the number of months following the date of approval.

First 6 Months. The Military Department will determine which parts of the
base are not needed by the Department of Defense (“‘excess” property) or
another Federal Agency (“surplus” property), and will publish a notice
identifying the surplus property as being available for reuse, following this
Federal screening process.

6 to 12 Months. The LRA undertakes outreach to solicit notices of interest in
the base from State and local governments, representatives of the homeless,
and other interested parties. This outreach may include working with the
Department of Housing and Urban Development (HUD) as well as the
Federal Agencies that sponsor public benefit transfers. The LRA wiill
prescribe the dates for receiving these notices, publicize them locally, and
notify the Military Department.

12 to 18 Months. After considering the notices of interest received, the LRA
prepares a redevelopment plan, incorporating environmental considerations
such as cleanup activities, natural resource concerns such as endangered or
threatened species and habitat, and cultural and historical requirements.
This plan identifies the LRA’s overall reuse strategy for the base. The LRA
and the community, through public comment, must ensure that the plan
adequately balances local community and economic development needs with
those of the homeless.
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Figure 3-1. General Disposal Process Flow Diagram
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Figure 3-2. Milestones for Submitting and Considering Notices of Interest

Approximately 18 to 24 Months. The LRA’s completed redevelopment plan
is submitted to the Military Department. Not later than this time, the
Military Department also notifies sponsoring Federal Agencies of property
that may become available for public benefit conveyances. The LRA may
request that the notification be done sooner and could find it helpful in
identifying public interest in the property. This “screening” for public
benefit users should be based upon the property uses outlined in the
community redevelopment plan (see Section 3.5.4). The sponsoring Federal
Agency will make recommendations to the Military Department on
proposed users of property. The Military Department will, in turn, keep the
LRA apprised of any interests.

The community’s plan is also submitted to HUD as part of an application to
help address the community’s homeless needs. HUD wiill review the
application to determine whether, in its judgment, the LRA has adequately
balanced local community and economic development needs with those of
the homeless. If HUD determines that the application does not strike this
balance, the LRA will be provided with an opportunity to address HUD’s
concerns and revise its plan accordingly.

Approximately 24+ Months. The Military Department will complete its
environmental impact analysis no later than 12 months after receiving the
LRA’s redevelopment plan. In this analysis, the LRA’s plan is normally used
as a primary factor in the development of the proposed action, reasonable
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alternatives, and effects analysis. During the disposal and reuse decision
phase, final Military Department disposal decisions will resolve any
competing requests for the property and will, in most cases, be consistent
with the LRA’s redevelopment plan. It is DoD and the Military
Department’s desire to have the LRA’s local planning process resolve any
conflicting land use proposals prior to the completion of the redevelopment
plan. Once disposal decisions are made, the Military Department initiates
final disposal actions in accordance with its disposal plan.

3.2 IDENTIFYING DOD AND FEDERAL PROPERTY NEEDS

The Military Departments are required by law (Section 2903 of Title XXIX of
Pub. L. 103-160) to identify DoD and Federal property needs at closing and
realigning installations no later than six months after the date of approval of
closure or realignment.

3.2.1 Issuing notices of availability

NOTICE OF POTENTIAL AVAILABILITY

Upon the President’s submission of the recommended list of base closures and
realignments to Congress in accordance with the Defense Base Closure and
Realignment Act of 1990 (Part A of Title XXIX of Pub. L. 101-510), the Military
Department shall issue a notice of potential availability—including a list of
property and buildings at closing or realigning installations that will potentially
become available—to the other DoD Components and other Federal Agencies.
This notice should be made available to the public, upon request. Potential
recipients could include, but are not limited to, the LRA (if recognized), elected
officials from the communities in the vicinity of the installation, the governor,
local developers, and businesses. Federal Agencies are encouraged to review
this list with regard to their prospective property requirements and to evaluate
whether they might have a requirement for the listed properties. Any interest
received should be forwarded to the LRA, if one exists. For installations that
wholly or partially consist of withdrawn public domain lands (see box below), the
Military Department should begin consulting with the Bureau of Land
Management at this time.
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Withdrawn Public Domain Lands

Withdrawn public domain lands are those lands that have been transferred from the
Department of the Interior to a Military Department (i.e., withdrawn from the public
domain) for military use. Public domain lands that are suitable for return to the public
domain are not real property governed by the Federal Property and Administrative
Services Act of 1949, as amended, and are not governed by the property management
and disposal provisions of the Defense Base Closure and Realignment Act of 1990 or
the Defense Authorization Amendments and Base Closure and Realignment Act of
1988. Public domain lands are under the jurisdiction of the Secretary of the Interior
and administered by the Bureau of Land Management (BLM) unless the Secretary of
the Interior has withdrawn the lands and reserved them for another Federal Agency’s
use.

The Military Department responsible for the closing installation will provide the BLM
with the notice of potential availability, as well as information about which, if any,
public domain lands will be affected by the installation’s closing. The BLM will
review the notice of potential availability to determine if any installations contain
withdrawn public domain lands. Before the date of approval of the closure, the BLM
will review its land records to identify any withdrawn public domain lands at the
closing installation, and any record discrepancies between BLM and the Military
Department

Withdrawn Public Domain Lands (concluded)

should be resolved during this time period. The BLM will notify the Military
Department of the final agreed-upon withdrawn public domain lands. Upon
agreement on the withdrawn lands, the BLM will begin determining whether the lands
are suitable for Department of the Interior programs.

The Military Department will transmit a Notice of Intent to Relinquish (43 CFR 2372)
to the BLM as soon as the property is identified as excess to DoD needs. The BLM will
complete its suitability determination within 30 days of receiving the Notice of Intent
to Relinquish. If public domain lands are to be used by a DoD Component, BLM will
determine whether the existing authority for DoD use must be modified.

If BLM determines that the land is suitable for return to the public domain, it shall
notify the Military Department that the Secretary of the Interior will accept the Military
Department’s relinquishment. If the land is not found to be suitable for return to the
public domain, the land will be disposed of pursuant to the authorities in the BRAC
statutes.

Military Departments should consider LRA input in making determinations on
the retention of property (i.e., the size of cantonment areas), if provided.
Generally, determinations on the retention of property and the size of
cantonment areas should be made prior to the date of approval of the closure.
The Deputy Under Secretary of Defense (Industrial Affairs and Installations)
must approve the proposed cantonment areas, unless such a retention is
specifically authorized by the Defense Base Closure and Realignment
Commission.

Air Traffic Control and Air Navigation Equipment

Within 90 days of the notice of availability, the Federal Aviation Administration (FAA)
will survey any air traffic control and air navigation equipment at the installation to
determine what is needed to support the air traffic control, surveillance, and
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communications functions supported by the Military Department. The FAA will also
identify the facilities needed to support the National Airspace System. FAA requests
for property to manage the National Airspace System will not be subject to the
application process described in Section 3.2.2; instead, the FAA will work with the
Military Department to prepare an agreement to take over the facilities and obtain the
real estate rights necessary to control the air space being relinquished by the Military
Department.

NOTICE OF AVAILABILITY

Within one week of the date of approval of the closure, the Military Department
shall issue an official notice of availability to other DoD Components and
Federal Agencies. This notice will identify and describe the buildings and
property (“real property”) at the installation that will be available for transfer.
This notice will contain substantially the same information as the notice of
potential availability, but will confirm the property’s availability. Withdrawn
public domain lands that the Secretary of the Interior has determined to be
suitable for return to the public domain (as described above) will not be included
in this notice.

Reversionary Rights

Property for military installations was sometimes obtained from State and local
governments at a reduced price or at no cost. In such cases, the deed or other
instrument conveying the property to the military may contain reversionary rights or
reverter clauses that provide for return of the property to its former owner once the
military need has ended. Therefore, the Military Department should review the
provisions of its title(s) to the property in order to identify any pre-existing claims. If
such claims or rights exist, the availability of the property for other Federal uses may
be limited, and property subject to reversionary rights will generally not be available
for disposal as surplus property. The mere fact that property had been donated to the
military does not per se establish a reversionary right on the part of the donor.

Any interested DoD Component or Federal Agency is required to provide,
within 30 days of the notice of availability, a written, firm expression of interest
for identified real property (see Figure 3-3). An expression of interest must
explain the intended use and corresponding requirement for the real property.
Within 60 days from the date of the notice of availability, any interested DoD
Component or Federal Agency (“requester’”) must submit a written request to
the Military Department for transfer of such real property. If the requests are
not made in a timely fashion, Federal interests can still be met at the base. In
these cases, the Federal Agency needs to participate in the reuse planning
process and request that its proposed use become part of the LRA’s plan. (See
Section 3.2.3 below for information on withdrawing a surplus determination.) The
Military Department will keep the LRA informed of the progress in identifying
DoD and Federal interests in real property at the installation.
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Native American Indian Interests

Native American Indian interests in property at closing or realigning installations can
be addressed through two processes:

Native American Indian tribes can submit expressions of interest to the Bureau of
Indian Affairs (BIA), which is held to the same timetables and criteria as other
Federal Agencies (described in this Section). For BRAC 95 installations, BIA has
announced that it will only assist tribes at the Federal screening level if the tribe is
located within the area economically effected by the closure and if the tribe itself is
impacted by the closure. Interested tribes should contact BIA for information
about its policy for expressions of interest.

Tribal governments may participate in the local comprehensive planning process
and express their interests to the LRA. Tribes adversely affected by the base
closure should be part of the LRA and should work within this process to see their
needs addressed through a single, comprehensive plan.

Interested DoD Components and Federal Agencies are encouraged to discuss
with the LRA, if one exists, their plans and needs to determine the extent to
which their proposed uses fit the anticipated redevelopment plan. Requesters
are encouraged to notify the responsible Military Department of the results of
this non-binding consultation. The Military Department, DoD Base Transition
Coordinator (BTC), and Office of Economic Adjustment (OEA) Project Manager
will facilitate coordination between Federal Agencies and DoD Components and
the LRA.
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Figure 3-3. DoD and Federal Agency Screening Process

3.2.2 Receiving and evaluating requests for property
A request from a DoD Component or Federal Agency must contain the
What information is || following:
needed in DoD and
Federal property || . A completed General Services Administration (GSA)
requests? Form 1334, “Request for Transfer of Excess Real and
Related Personal Property” (for requests from other DoD Components a DD
Form 1354 is required). This must be signed by the head of the component
of the Department or Agency requesting the property. If the authority to
acquire property has been delegated, a copy of the delegation must
accompany the form.

A statement from the head of the requesting component or Agency that the
request does not establish a new program (i.e., one that has never been
reflected in a previous budget submission or Congressional action).

A statement that the requester has reviewed its real property holdings and
cannot satisfy its requirement with existing property. This review must
include all property under the requester’s accountability, including permits
to other Federal Agencies and outleases to other organizations.
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A statement certifying that the requested property would provide greater
long-term economic benefits than acquisition of a new facility or other
property for the program.

A statement that the program for which the property is requested has long-
term viability.

A statement that considerations of design, layout, geographic location, age,
state of repair, and expected maintenance costs of the requested property
clearly demonstrate that the transfer will prove more economical over a
sustained period of time than acquiring a new facility.

A statement certifying that the size and location of the property requested is
consistent with the actual requirement.

A statement that fair-market-value reimbursement to the Military
Department will be made within two years of the initial request for the
property, unless this obligation is waived by the Office of Management and
Budget (OMB) and the Secretary of the Military Department or a statute
provides for a non-reimbursable transfer.

A statement that the requester agrees to accept the care and custody costs for
the property on the date the property is available for transfer, as determined
by the Military Department.

The following criteria from the Federal Property Management Regulations

(41 CFR § 101'47201'2) Sha” be Used by the Mllltary What criteria are
Department in reviewing applications from DoD and used to evaluate
Federal requesters: DoD and Federal
requests for
The requirement upon which the request is based is property?

both valid and appropriate.

The proposed Federal use is consistent with the highest and best use of the
property.

The requested transfer will not have an adverse impact on the transfer of any
remaining portion of the base.

— In making the decision on the appropriateness of the use, the highest and best use,
and whether the proposed transfer will have an adverse impact of the disposal of
the remainder of the base, the Military Department is encouraged to discuss the
proposed use with the LRA.

The proposed transfer will not establish a new program or substantially
increase the level of an Agency’s existing programs.

The application offers fair market value for the property, unless waived.

The proposed transfer addresses applicable environmental responsibilities to
the satisfaction of the Military Department.

The proposed transfer is in the best interest of the Federal Government.
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Requests from DoD Components should be forwarded by the Secretary of the
Military Department responsible for the installation to the Deputy Under
Secretary of Defense (Industrial Affairs and Installations) for review before final
approval by the Military Department of the application.

Should competing demands arise (e.g., two Federal Agencies submit acceptable
applications for the same property), the responsible Military Department will
resolve the conflict. The following additional factors should be considered:

The needs of the military to carry out its mission.

The proposal’s potential for economic development and job creation.
The LRA’s comments.

Other factors in the determination of highest and best use.

3.2.3 Making final determinations
The responsible Military Department shall make determinations of excess and
When does the || surplus property within 100 days of the notice of

Military Department || availability, and shall inform the LRA of its

decide that property determinations. If requested by the LRA, the Military
is available for non- || Department may postpone this determination for no

Federal use? || more than six months after the date of approval of
closure or realignment.

Extensions beyond six months can only be granted by the Deputy Under
Secretary of Defense (Industrial Affairs and Installations) and will only be
granted in unusual circumstances, with good cause shown.

Extensions of the deadline for surplus determination should be limited to the
portions of the installation on which there is an outstanding interest or
controversy. Every effort should be made to make surplus decisions on as
much of the installation as possible, within the specified timeframes.

Surplus determinations for previously announced base closures should have
already been made unless an extension has been granted by the Deputy
Under Secretary of Defense (Industrial Affairs and Installations).

RECONSIDERATION OF SURPLUS DETERMINATION

At the discretion of the Military Department, a surplus determination may be
withdrawn and a request reconsidered, when a Federal request is not made in a
timely fashion, or when an LRA requests that the denial of a Federal request be
reconsidered.

Requests for transfer shall be made to the Military Department, provided
that property disposal has not already occurred, and the Military
Department will notify the LRA of the request. Review of the request must
employ the criteria specified in Section 3.2.2 above.

Comments received from the LRA and the time and effort invested by the
LRA in the planning process should be considered when the Military
Department is reviewing a late request. Generally, the Military Department
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should not entertain such a request unless the requested transfer is included
in the redevelopment plan.

How are general

3.3 IDENTIFYING INTERESTS IN SURPLUS property interests
P sought and
ROPERTY identified?

The Military Departments and the LRA will comply

with the Redevelopment Act, as amended, in identifying interests of State and
local governments, representatives of the homeless, and other interested parties
in surplus Federal property.

Note: the provisions of the Redevelopment Act apply only to BRAC 95 bases and those
BRAC 88, 91, and 93 bases whose LRAS properly elected to follow the Redevelopment
Act procedures. All other BRAC 88, 91, and 93 bases are subject to the homeless
assistance procedures established by Title V of the Stewart B. McKinney Homeless
Assistance Act (“McKinney Act”) and Title XXIX of Pub. L. 103-160 (see Section 3.6
for details). Homeless needs can only be addressed under one set of procedures; the
Department of Defense and HUD generally will not treat portions of an installation
under both the Redevelopment Act and the McKinney Act .

The Redevelopment Act states specific timelines for LRA and HUD actions
throughout the process. After consultation with the LRA and HUD, DoD,
through the Director of OEA, may extend or postpone any deadline in the
Redevelopment Act based upon a finding that it is in the interest of the
communities affected by the closure of the installation.

3.3.1 Publicizing the availability of property
Once the surplus determination has been made, the responsible Military
Department shall:

Provide information on the surplus real property to HUD and the
installation’s LRA. If there is no recognized LRA at the time of the surplus
determination, the Military Department will provide this information to the
Chief Executive Officer of the appropriate State.

Publish information about the surplus real property in the Federal Register
and in a newspaper of general circulation in the communities in the vicinity
of the installation. The published information shall generally be the same as
that furnished to DoD Components and Federal Agencies in the notice of
availability.

As soon as practicable after the list of installations recommended for closure
or realignment is approved, DoD, through OEA, should recognize an LRA
for the installation. Upon recognition, OEA shall publish information about
the LRA (including name, address, telephone number, and point of contact)
in the Federal Register and in a newspaper of general circulation in the vicinity
of the installation.

3.3.2 Soliciting notices of interest How are potentially
The Redevelopment Act requires that the LRA receive interested parties

notices of interest from State and local governments, made aware of the
representatives of the homeless, and other interested available property?

parties located in the vicinity of the installation (“interested parties”). The
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representative of the homeless need not be located in the vicinity of the
installation as long as the representative proposes to serve the homeless
population in the vicinity of the installation. The LRA also has the option to
solicit notices of interest from State and local governments and other interested
parties that are interested in facilities that are eligible for public benefit transfers
under the Federal Property and Administrative Services Act of 1949 or the
Surplus Property Act (49 U.S.C. 47151-47153), such as schools, public health
facilities, parks, prisons, historic monuments, etc. Itis in the LRA’s interest to
identify all interests in the property before developing the redevelopment plan.
If the Military Department receives any notices of interest, it should provide
them to the LRA for consideration as potential uses in its redevelopment
planning.

Representatives of the responsible Military Department, the BTC, and the OEA
Project Manager should assist the LRA in identifying interests in base property
(including how to conduct outreach efforts) and addressing expressions of
interest in its redevelopment plan. The Military Department, BTC, and OEA
Project Manager should also assist the LRA in identifying and enlisting the aid
of Federal Agencies that sponsor or approve public-purpose property
conveyances that could support the redevelopment plan.

What are the || LOCAL TIMEFRAMES
timeframes for || Although the process may begin at any time, the local
expressing interest || reuse planning process and identification of interests in
to the LRA? || surplus property must begin no later than the

completion of Federal screening which is deemed to be the date of the Federal
Register publication of available surplus property (for pre BRAC 95 installations,
the LRA is not required to wait for a surplus determination to proceed with local
screening and HUD will, on a case by case basis, determine whether these requirements
have been fulfilled). The deadline for expressing interest will be set by the LRA,
but it can be no earlier than three months and no later than six months after the
LRA’s publication in the local newspaper, which should be made no later than
30 days after the Military Department’s surplus publication as described below
(for pre-BRAC 95 installations that have elected to follow the Redevelopment Act, the
LRA shall accept notices of interest for not less than 30 days). The LRA is responsible
for informing interested parties of its process, including the required format,
content, deadline, and address for submitting formal notices of interest.

The LRA is required to publish the details of its process in a newspaper of
general circulation in the vicinity of the installation and notify the Military
Department of the deadline. Publication and notification of the deadline shall
occur no later than 30 days after the Military Department’s Federal Register
surplus publication (see Section 3.3.1). LRAs are strongly encouraged to make
this publication as soon as possible within the permissible 30-day period in
order to expedite the disposal process.

OUTREACH
The Military Department and the LRA should assist State and local
What types of || governments, representatives of the homeless, and other
outreach will the || interested parties in evaluating surplus property at the
LRA conduct? || installation. The LRA should coordinate this evaluation
with the installation commander to ensure that there is
no disruption to any ongoing military activity at the base. Furthermore, the
LRA is required to conduct outreach efforts to provide information on the
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identified surplus real property to representatives of the homeless. LRAs are
encouraged to contact the local HUD field office which can provide an updated
list of persons and organizations that are representatives of the homeless in the
vicinity of the installation, and the LRA should invite these representatives of
the homeless to participate in the reuse planning process. These meetings
should be in conjunction with a workshop, seminar, or forum in which the LRA
and representatives of the homeless discuss homeless needs in the vicinity of the
installation and whether there is appropriate property at the installation to meet
those needs. The LRA is responsible for formulating and undertaking this
outreach effort to make redevelopment planning as inclusive as possible.

The LRA should, while conducting its outreach efforts, work with the Federal
Agencies that sponsor public benefit transfers under the Federal Property and
Administrative Services Act of 1949 and the Surplus Property Act. Those
Agencies can provide a list of parties in the vicinity of the installation that might
be interested in and eligible for public benefit transfers. The LRA should make
a reasonable effort to inform such parties of the availability of the property and
incorporate their interests within the planning process. Expressions of interest
from such parties are not required to be incorporated into the redevelopment
plan, but must be considered.

3.3.3 Information required in a notice of interest What supporting
For representatives of the homeless, a notice of interest information must
(to the LRA) must contain the following information: accompany a notice
of interest in
A description of the proposed homeless assistance property?
program, including the purposes to which the Are there specific
property or facility will be put, which may include information

requirements for
homeless assistance
providers?

uses such as supportive services, job and skills
training, employment programs, shelters, transitional
or unlimited-stay housing, food and clothing banks,
treatment facilities, or any other activity that clearly meets an identified need
of the homeless.

A description of the need for the program.

A description of the extent to which the program is or will be coordinated
with other homeless assistance programs or public uses in the communities
in the vicinity of the installation.

Information about the physical requirements necessary to carry out the
program and a listing of potential buildings that meet those requirements.

A description of the representative of the homeless that is submitting the
notice, including its capacity for carrying out the program and its financial
plan for the program’s implementation.

An assessment of the time required to begin carrying out the program.

LRAs may publicly disclose the identity of the representative of the homeless
which submitted a notice of interest. But, an LRA may not publicly release any
information submitted to the LRA regarding the capacity of the representative
of the homeless to carry out its program, a description of the organization, or
the organization’s financial plan for implementing the program without the

3-14 December 1997



DoD Base Reuse Implementation Manual

consent of the homeless provider, unless such a release is authorized under
Federal law and under the law of the State and communities in which the
installation concerned is located. The notices of interest from entities other than
representatives of the homeless should specify the name of the entity and
specific interest in property or facilities, along with a description of the planned
use. LRAs may also wish to request that these entities submit a description of
the planned use to the sponsoring Federal Agency as well.

What are the
elementsofa || 3.4 PREPARING THE REDEVELOPMENT PLAN
redevelopment
AND ACCOMMODATING HOMELESS

plan?
How are homeless ASSISTANCE NEEDS
assistance needs || Within nine months after the deadline for notices of
incorporated? || interest, the LRA is required to complete its
redevelopment plan for the closing installation, and

submit its application (containing the redevelopment plan and proposed
homeless assistance) to HUD and the Military Department. In the event no
application is submitted and no extension is requested as of the deadline to
submit an application, and the State turns down a written DoD request for the
State to become the LRA, the absence of such application will trigger an adverse
determination by HUD effective on the date of the elapsed deadline. Under
these conditions, HUD will follow the process identified in paragraph 3.5.3.

Under the provisions of the Redevelopment Act, the LRA must provide an
opportunity for public comment before submitting its plan to HUD as part of its
application for homeless assistance conveyances. At least one public hearing
should be held and a summary of comments received during the process of
developing the application should be submitted with the application.

3.4.1 Considering and accommodating notices of interest

Under the Redevelopment Act, the LRA is required to consider the notices of
interest received from the representatives of the homeless and from other
interested parties, then balance those interests with the community’s economic
development needs.

In considering and accommodating homeless assistance needs, the LRA should
be mindful of the criteria used by HUD in evaluating the homeless assistance
provisions of redevelopment plans (see Section 3.5.2). In particular, the LRA
should ensure that its planning effort is consistent with the Consolidated Plan
prepared for HUD’s Community Development Block Grant program (CDBG),
or equivalent plan for addressing homeless needs in the vicinity of the
installation.

LRAs were required to provide special consideration for those representatives
of the homeless at BRAC 88, 91, and 93 bases that were awaiting approval from
the Department of Health and Human Services (HHS) on applications pending
under Title V of the McKinney Act when the LRA elected to proceed under the
Redevelopment Act. LRAS were required to specifically address all pending
requests in their redevelopment plan and their proposed homeless assistance
submitted to HUD (see Section 3.5).
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SPECIAL CONSIDERATION
In the case of representatives of the homeless whose applications have been
What are the approved by HHS under Title V of the McKinney Act, but the property applied
requirements for || for had not been transferred when the LRA elected to proceed under the
approved McKinney Redevelopment Act, the LRA was required, in its redevelopment plan, to
Act applications? || accommodate the provider with one of the following:

The property requested;

Properties, on or off the installation, that are substantially equivalent to those
requested;

Sufficient funding to acquire such substantially equivalent properties;
Services and activities that meet the needs identified in the application; or

A combination of the properties, funding, and services and activities
described above.

Case Studies of Successful Homeless Assistance Planning

The redevelopment planning process must include the identification of homeless needs
and reflect a balance with local community and economic development needs. LRAs will need
to establish linkages to local homeless providers as a catalyst for effective planning. The
following case studies illustrate two effective community-based efforts.

Charleston Naval Base, Charleston, SC—At the request of the Building
Economic Solutions Together (BEST) Committee, a tri-county consortium of homeless
providers was organized. The Task Force, representing over 75 local provider
organizations, attempted to coordinate all homeless interests in the site under one
planning process. Assistance and reuse follow-up is focused on transitional housing, a
medical clinic, a service center, child-care facilities, a dining hall, warehousing, and job
training sites. All of these uses were consistent with the efforts of, and fully supported
by, the BEST Committee.

Homestead AFB, Homestead, FL—Hurricane Andrew greatly exacerbated a
housing supply problem that had historically plagued the area. South Dade’s
homeless population was estimated at 1,800 when the reuse plan was developed. The
reuse committee’s subgroup on housing and the homeless teamed with Dade County’s
Homeless Trust to bring together areawide homeless providers to identify, negotiate,
and lead public outreach. The Trust is a quasi-governmental group that was created in
1992 to oversee the county’s homeless policies, as well as the moneys raised through a
county meal-and-beverage tax that are given to homeless providers. Strong leadership
from the Deputy Assistant Secretary of HUD, who was assigned to the area to
coordinate the Federal response to the hurricane rebuilding, assisted the effort. The
result: 75 acres were set aside for homeless use; mental health, substance abuse,
vocational training, transitional housing and other services will also be made available
to the residents.

3.4.2 Contents of the redevelopment plan

The redevelopment plan is a document created by the LRA to meet the needs of
its member jurisdictions. The format and contents of the redevelopment plan
are not prescribed—they will vary widely depending upon the individual
circumstances unique to each local community organization and facility to be
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disposed. It will often be structured to serve as a “blueprint” for local base
redevelopment and economic adjustment activity as well as provide input for
the Military Department’s NEPA analysis. Remember that each reuse plan is
different—it needs to be custom-designed by the LRA to meet the individual
needs of the community. While there isn’t any one format or model for a
redevelopment plan, often they contain many of the following elements:

A statement of the problem/impact (should be kept to a minimum).

An assessment of the strengths and weaknesses of the regional economy in
which reuse will occur.

A marketing strategy for attracting private sector tenants.

A determination of infrastructure requirements and how they are to be
financed.

An articulation of community goals, both short- and longer- term,
particularly as they relate to job creation and economic activity. This should
include a discussion of how the community goals are balanced with
homeless assistance needs.

An identification of proposed land uses supportive of the community's goals
and any specifically identified uses along with the intended conveyance
method for achieving the reuse (e.g., previously approved Federal requests
or DoD cantonment areas, public benefit conveyances, economic
development conveyances, public or negotiated sales; see Section 2.3 and
Appendix A). With respect to public benefit conveyances, the LRA’s plan
makes a recommendation on uses. During the formal public benefit
screening process, sponsoring Federal Agencies make a recommendation on
users.
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Figure 3-4. Example Redevelopment Plan—Land-Use Map

An implementation strategy and an identification of the organization needed
to carry out the plan.
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Figure 3-5. Example Redevelopment Plan—Conveyance Methods

Figures 3-4 and 3-5, respectively, show the proposed land uses and conveyance
methods contained in a fictional redevelopment plan. This notional plan
combines a broad variety of public, private, commercial, and recreational land
uses to achieve a balanced reuse program.

During redevelopment planning, property recipients and/or uses and
conveyance methods may also be identified; for example, the State park, wildlife
refuge, highway expansion, and public airport land uses are most
straightforwardly achieved through specific conveyance methods that can only
be granted to certain agencies (i.e., State Department of Parks and Recreation,
Department of the Interior, State Department of Transportation, local airport
authority) that should have already been identified. Other land uses (e.g., light
industry) can be achieved through various conveyance methods and the users
may not be specifically identified until the implementation phase of
redevelopment.

Figure 3-5 emphasizes the LRA’s proposed conveyance methods for achieving
reuse. Where appropriate, public-purposes conveyances are used; for example,
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the community college will acquire a facility through an educational public
benefit conveyance. In addition, the LRA proposes to acquire a large segment
of the developed area of the base by an Economic Development Conveyance, for
light industrial uses (see Figure 3-4). On the other hand, in the undeveloped
area of the installation, the LRA will achieve light industrial and residential land
uses through zoning and public sale, because the LRA does not want to assume
development responsibilities for that area. The developed residential area and
golf course will be conveyed by negotiated sale to the local government for low-
income housing and recreation, respectively, and a homeless assistance
conveyance will be used to satisfy a local need for worker training.

Comparison of Figures 3-4 and 3-5 shows that a broad variety of land uses and
conveyance methods can and should be used to achieve reuse of an installation.
A particular land use can be achieved through multiple conveyance methods
and, conversely, a single conveyance method can be used to obtain multiple
land uses. Effective redevelopment depends on selecting a combination of land
uses and conveyance methods that is appropriate to the local economic
environment.

Figure 3-6 illustrates the evolution of interests and proposed uses for property
that can occur throughout the redevelopment planning process.

3.5 REVIEW OF HOMELESS ASSISTANCE APPLICATION FOR APPROVAL

3.5.1 Application to HUD

Under the provisions of the Redevelopment Act, the LRA is required to submit
its application containing the redevelopment plan and proposed homeless
assistance to the Secretary of the Military Department and the Secretary of
HUD. This application will show how the LRA has addressed the needs of the
homeless in the vicinity of the installation and must, at a minimum, include the
following:

A copy of the redevelopment plan with a summary of any public comments
received during the process of developing the plan.

A description of the homeless assistance needs in the units of general local
government that comprise the LRA and a listing of those political
jurisdictions.

A copy of each notice of interest for use of buildings and property to assist
the homeless, including a description of the manner in which the plan
addresses the interest expressed, and, if the plan does not address the
interest, an explanation. If the LRA decides not to accommodate a particular
notice of interest, the application must include an explanation of why the
LRA determined not to support the notice of interest. The reasons given in
the explanation may include the impact the program would have on the
community.

A description of the impact that the implemented redevelopment plan will
have on the community.

A summary of the LRA’s outreach actions to representatives of the homeless
including a list of the representatives the LRA contacted during the outreach
process.
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Information about the property proposed for homeless assistance purposes,
including infrastructure and the availability of services and utilities.

A description of the proposed activities to be carried out on or off the
installation and a discussion of how these activities meet a portion or all of
the needs of the homeless.

A description of how buildings, property, funding, and/or services either on
or off the installation will be used to meet the needs of the homeless and an
explanation of the suitability of the buildings and property for that use.

An assessment of the manner in which the application balances the needs of
the homeless and the needs of the communities in the vicinity of the
installation for economic and other development.

An explanation of how the application is consistent with the Consolidated
Plan or equivalent long-term plan for addressing homeless needs in the
vicinity of the installation.

Copies of any legally binding agreements that the LRA proposes to enter into
with representatives of the homeless.

3.5.2 HUD review of the application

HUD must complete its review of the LRA’s application (with respect to the
expressed homeless interests) within 60 days after its receipt of a completed
application. It will then notify the Military Department and the LRA of its
findings. In particular, HUD will determine whether the application and the
redevelopment plan, with respect to expressed homeless interests:

Takes into consideration the size and nature of the homeless population in
the communities in the vicinity of the installation, the availability of existing
services in such communities to assist the homeless in such communities,
and the suitability of the buildings and property covered by the
redevelopment plan for the use and needs of the homeless in such
communities.

Takes into consideration any economic impact that the homeless assistance
provisions of the plan have on the communities in the vicinity of the
installation, including:

— Whether the plan is feasible in light of demands that would be placed on

available social services, police and fire protection, and infrastructure in
the community.
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lozated near the inetallation's front gate.  He
age and location makes it Highly atractive for
p=TH:

Curing Federal agency scresning, the
Cepartment of the Treasury indicates that it
reads Building 329 for a regonal office for He
United States liatome Service. However, a
imaly requeatia not saubmitted and H1e bulding
in daclared aurplus.

Curing redevelopment plarming the State
University approaches e LR and propoesas
includng Building 329 in an educatioral public
banefit conveyance for a lozal campue. 8 local
anginearng firm propoges o relocate ita
cperatione into esveral buildnga, incloding
Buildng 329. The Cuetome Sarvice vorks with
11e LAY to satiafy its neads.

_

In ita redavalopmeart plan, e LAL alacts to
inzluds Bulding 329 in an application for an
Bzonomic Cevelopment Conveyance. Fdlowing
rneqoliations, #e boundaries of He campus ars
recorfigured and e Custome Sarvice's nead is
accommodated with an altermate facility. Tha
lozal enginearing firm's proposal ia not
includad in #e plan.

Curing implemantation of its mdevelopmeant
plan, He LAY legses BEaildng 3239 to a national
alactronice firm forues a8 a8 new regonal
lwadouarters, creating 230 local jobae.

Figure 3-6. Evolution of Interests and Uses for a Notional Facility
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— Whether the selected notices of interest are consistent with the
Consolidated Plan(s) or any other existing housing, social service,
community, economic, or other development plans adopted by the
political jurisdictions in the vicinity of the installation.

Specifies the manner in which the buildings, property, funding, and/or
services on or off the installation will be made available for homeless
assistance purposes.

Balances, in an appropriate manner, a portion or all of the needs of the
communities in the vicinity of the installation for economic redevelopment
and other development with the needs of the homeless in such communities.

Was developed in consultation with representatives of the homeless and the
homeless assistance planning boards, if any, in the communities in the
vicinity of the installation and whether the outreach requirements have been
fulfilled by the LRA. HUD will carefully review the outreach process to
ensure that the LRA has adequately advertised the availability of installation
properties to representatives of the homeless and may compare the list of
homeless representatives contacted by the LRA against contacts maintained
by HUD.

In the course of the review, the Secretary of HUD should take into consideration
and be receptive to the predominant views on the plan of the communities in
the vicinity of the installation covered by the plan. HUD may also consult and
negotiate with an LRA before or during its review to resolve any concerns, such
as a preliminary determination that the application and plan do not meet
relevant requirements. The LRA may modify the redevelopment plan and its
application in accordance with such negotiations and consultations.

At the completion of the review, HUD will provide its written determination to
the LRA and the Secretary of the Military Department. If the Secretary of HUD
determines that the application does not meet the review criteria, the Secretary
will also provide a summary of the deficiencies in the application, an
explanation of the determination, and a statement of the actions needed to
address the determination.

3.5.3 Revision of the application and redevelopment plan

The LRA will be given 90 days to address HUD’s determination and submit a
revised application, if necessary. After reviewing the LRA’s revised application,
HUD will report to the Military Department and to the LRA on the results of its
review within 30 days. Failure to submit a revised application (or to obtain an
extension) shall result in a final determination, effective 90 days from the LRA’s
receipt of HUD’s preliminary determination, that the application fails to meet
HUD’s review criteria.

If HUD determines the revised application is unacceptable or if no resubmission
is received, HUD wiill review the original application including the notices of
interest submitted by representatives of the homeless. In addition to reviewing
the original application, and when no original application was submitted, HUD:

Shall consult with the homeless representatives, if any, for the purpose of
evaluating the continuing interest of such representatives in the use of
buildings or property at the installation to assist the homeless. This
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consultation can include a request that the representatives of the homeless
submit information regarding its program as outlined in Section
2905(b)(7)(L)(ii) of DBCRA 90, as amended;

May consult with the applicable Military Department to determine the
suitability of the buildings and property at the installation for use to assist
the homeless; and

May otherwise consult with representatives of the homeless and other
parties as necessary.

Within 90 days of its receipt of a revised application which HUD previously
determined did not meet the review criteria, HUD shall, based upon its reviews
and consultations, notify DoD and the LRA of the buildings and property at the
installation that HUD determines are suitable for use to assist the homeless, and
the extent to which the revised application meets the review criteria.

In the event that an LRA does not submit a revised application, HUD shall,
based upon its reviews and consultations, notify DoD and the LRA of the
buildings and property at the installation that HUD determines are suitable for
use to assist the homeless either:

Within 190 days after HUD sends its preliminary notice of adverse
determination if an LRA has not submitted a revised application; or

Within 390 days after the Military Department’s publication of its surplus
determination, if no application has been received and no extension has been
approved.

If HUD approves the LRA’s application, the Military Department, upon notice
of HUD’s determination, will dispose of buildings and property at the
installation in accordance with the record of decision or other NEPA decision
document prepared for the installation.

If the LRA’s application does not meet the review criteria, upon notice from
HUD regarding the suitability of property and/or the extent to which the LRA’s
application meets the criteria, DoD will dispose of the buildings and property in
consultation with HUD and the LRA.

HUD’s approval of the LRA’s application in no way dictates what property
conveyance methods should be used to transfer property to accomplish the uses
outlined in the redevelopment plan. Rather, the Military Department, as the
disposal authority, determines what disposal method should be used. For
property designated for homeless assistance purposes, one such method is a
homeless assistance conveyance (see Section 2.3 and Appendix A). Under a
homeless assistance conveyance, property can be conveyed at no cost, either to
the LRA or directly to the representative(s) of the homeless. The Military
Department does not need approval from HUD to dispose of property using
this authority.

Under the Redevelopment Act, the LRA shall be responsible for the

implementation of and compliance with legally binding agreements under
the application.
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If a building or property reverts to the LRA under a legally binding
agreement under the application, the LRA shall (according to the
Redevelopment Act) take appropriate actions to secure, to the maximum
extent practicable, the utilization of the building or property by other
homeless representatives to assist the homeless. An LRA is not required to
utilize the building or property to assist the homeless.

3.5.4 Determining eligibility to receive property under public-purpose
conveyances
No later than the LRA’s submission of its redevelopment plan, the Military
Department should formally notify the appropriate Federal sponsoring
Agencies of the availability of the property for their screening under the Federal
Property Management Regulations. Remember, the LRA has made a
recommendation on use, and the sponsoring Agencies will make a recommendation on
the user. This notification should be based upon the LRA’s redevelopment plan.
The Federal sponsoring Agencies should formally notify eligible public and non-
profit parties that the property is available for public use. Any party requesting
this property must prepare an application for use of the property in accordance
with the rules of the sponsoring Federal Agency and submit the application to
this Federal Agency. In approving any application for public benefit or other
public-purpose conveyance of the property, the Military Department will
exercise its discretion based on the recommendation of the appropriate Federal
sponsoring agency and the LRA, as well as other relevant factors (e.g.,
environmental impacts and condition of the property). Only in unusual
circumstances will a proposal be considered if the application for property is not
consistent with the redevelopment plan. At the request of the LRA, the Military
Department may conduct the State and local public benefit screening at any
time after the Military Department’s publication of surplus property.

3.6 ACCOMMODATING HOMELESS ASSISTANCE NEEDS UNDER

TITLE XXIX OF PuB. L. 103-160 (BRAC 88, 91, AND 93 BASES)
This section outlines the procedures for the identification of real property to
fulfill the needs of the homeless that were created by Title V of the Stewart B.
McKinney Homeless Assistance Act (42 U.S.C. § 11411), as implemented by
Section 2905(b)(6) of Pub. L. 101-510 and Section 204(b)(6) of Pub. L. 100-526,
according to the amendments in Title XXIX of Pub. L. 103-160. These
procedures apply to BRAC 88, 91, and 93 bases for which the LRA did not
choose to provide for the homeless under the alternate procedures in Section
2905(b)(7) of Pub. L. 101-510, as amended by Pub. L. 103-421, the
Redevelopment Act. The alternate procedures apply to BRAC 95 bases and
those BRAC 88, 91, and 93 bases for which the LRA chose to follow the
Redevelopment Act (see Sections 3.3-3.5 for details on this procedure).

The surplus determination for installations covered by this section should have
been made prior to publication of the rule, unless a postponement of the
determination was requested by the LRA and approved by the Deputy Under
Secretary of Defense (Industrial Affairs and Installations).

Not later than the date of the surplus determination, the Military Department
shall complete any determinations or surveys necessary to identify those
properties available to assist the homeless. The Military Department shall
submit the list of available properties to HUD. HUD shall make a
determination of the suitability of each property to assist the homeless in
accordance with the McKinney Act. Within 60 days from the date of receipt of
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the information from the Military Department, HUD shall publish a list in the
Federal Register of suitable properties that shall become available when the base
closes.

The listing of properties in the Federal Register under this procedure shall contain
the following statement. [The listing of 1988 base closure properties that will be
reported to HUD shall refer to Section 204(b)(6) of Pub. L. 100-526 instead of Section
2905(b)(6) of Pub. L. 101-510]:

The properties contained in this listing are at closing and realigning military
installations. This report is being accomplished pursuant to

Section 2905(b)(6) of Pub. L. 101-510, as amended by Pub. L. 103-160. In
accordance with Section 2905(b)(6), this property is subject to a one-time
publication under the McKinney Act after which property not provided to
homeless assistance providers will not be published again unless there is no
expression of interest submitted by the local redevelopment authority in the
one-year period following the end of the McKinney screening process
pursuant to this publication.

After the surplus determination, the Military Departments shall, unless already
completed, sponsor a workshop or seminar, where feasible, prior to publication
by HUD of the available properties in the Federal Register, in communities that
have closing or realigning bases.

Providers of assistance to the homeless shall have 60 days from the date of the
Federal Register publication in which to submit to HHS expressions of interest in
any of the listed properties. If a provider indicates an interest in a listed
property, it shall have an additional 90 days after submission of its written
notice of interest to submit a formal application to HHS, a period that HHS can
extend. HHS shall then have 25 days after receipt of a completed application to
review and complete all actions on such applications.

During this screening process (from 60 to 175 days following the Federal Register
publication, as appropriate), disposal Agencies shall take no final disposal
action or allow reuse of property that HUD has determined suitable and that
may become available for homeless assistance unless and until:

No timely expressions of interest from providers are received by HHS;

No timely applications from providers expressing interest are received by
HHS; or

HHS rejects all applications received for a specific property.
The Military Department should promptly inform the affected LRA, the
governor of the State, local governments, and Agencies that support public

benefit conveyances of the date that surplus property will be available for
community reuse if:

No provider expresses an interest in a property to HHS within the allotted
60 days;

There are expressions of interest by homeless assistance providers, but no
application is received by HHS from such a provider within the subsequent
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90-day application period (or within the longer application period if HHS
has granted an extension); or

HHS rejects all applications for a specific property at any time during the
25-day HHS review period.

The LRA shall have one year from the date of notification to submit a written
expression of interest to incorporate the remainder of the property into a
redevelopment plan.

During the allotted one-year period for the LRA to submit a written expression
of interest for the property, surplus properties not already approved for
homeless use shall not be available for homeless assistance. The surplus
properties will also not be advertised by HUD as suitable during these one-year
periods. The surplus property may be available for interim leases consistent
with existing leasing regulations and guidance.

If the LRA does not express in writing its interest in a specific property during
the allotted one-year period, the disposal Agency shall again notify HUD of the
date of availability of the property for homeless assistance. HUD may then list
the property in the Federal Register as suitable and available after the base closes
following the procedures of Title V of the McKinney Act.

The listing of properties in the Federal Register under this procedure shall contain
the following statement. [The listing of 1988 base closure properties that will be
reported to HUD shall refer to Section 204(b)(6) of Pub. L. 100-526 instead of Section
2905(b)(6) of Pub. L. 101-510]:

The properties contained in this listing are at closing and realigning military
installations. This report is being accomplished pursuant to

Section 2905(b)(6) of Pub. L. 101-510, as amended by Pub. L. 103-160. In
accordance with Section 2905(b)(6), this property is subject to a one-time
publication under the McKinney Act after which property not provided to
homeless assistance providers will not be published again unless there is no
expression of interest submitted by the local redevelopment authority in the
one-year period following the end of the McKinney screening process
pursuant to this publication.
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A
Personal Property

Frequently Asked Questions About Personal Property

¥ What is DoD’s philosophy and goal for personal property? Section 4.1

¥ What is personal property? Section 4.1

¥ How, when, and why is personal property inventoried? Section 4.2

¥ How is the LRA involved in identifying personal property it needs? Section 4.3 J)

' How is personal property transferred? Can it be obtained at discount?  Section 4.4

V' Are there limitations or conditions on transferred personal property? Section 4.4 A
' Can personal property be resold once it is transferred? Section 4.4

W Can the Military Department provide substitute personal property? Section 4.5

¥ What is DoD’s general guidance regarding emission rights? Section 4.6

4.1 INTRODUCTION

4.1.1 Philosophy and goal What is DoD’s
The Department of Defense realizes that the manner in which personal property philosophy and goal
is disposed of at a closing base can have an important impact on the local for personal

community’s prospects for economic recovery. The communities should also property?
realize that some personal property on the base is needed for the Military

Department to carry out its mission. In making decisions on the disposal of

personal property, the Military Department should strive to find the best use for

the property while making every reasonable effort to assist the LRA in obtaining

the available personal property needed to implement its redevelopment plan.

The needs of the Military Department should be balanced against the needs for

community redevelopment.

What is personal

4.1.2 Definition of personal property
property?

Personal property includes all property except land and fixed-in-place
buildings, naval vessels, and records of the Federal Government.

4.1.3 General practice

Personal property is often useful to the redevelopment of real property, but is
also important to the functioning of the military mission. Figure 4-1 shows the
general practice by which personal property is identified for reuse and
subsequently disposed of at a closing base. This process can be summarized as
follows:
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Figure 4-1. BRAC Personal Property General Practice Flow Chart
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The installation commander will, in consultation with the LRA, inventory the
personal property at the installation no later than six months after the date of
closure or realignment approval, and prepare usable inventory records. This
will help the LRA identify assets with reuse potential. Property items will be
generally identified as either available for reuse, or not available for reuse.

LRA consultation should include a walk-through of the base so that LRA
officials can view available personal property and should continue during
redevelopment planning. The Military Departments will be sensitive to the
planning needs of the LRA and will not move ordinary fixtures and other
property that are likely to be suitable for reuse during redevelopment
planning. However, personal property necessary to meet specific military
requirements or non-Military Department-owned property is subject to off-
base relocation.

The Military Department should advise the LRA to identify in its
redevelopment plan the property necessary for the effective implementation
of the plan. Personal property may be conveyed to an LRA or other
recipients under various authorities, including an EDC. The LRA may
separately negotiate with non-appropriated fund (NAF) instrumentalities for
NAF-owned property.

Payment for personal property may be at or below fair market value, or may
be at no cost, depending on the conveyance authority used. Purchases of
NAF-owned property may be negotiated between the NAF property
owner(s) and the LRA.

The basic steps in this procedure and the party(ies) principally responsible
for each are shown in Figure 4-1. The procedure depicted has been compiled
from Military Department-specific practices, but may be executed somewhat
differently at a particular BRAC installation.

4.2 PERSONAL PROPERTY INVENTORY

4.2.1 Inventory requirement

The installation commander at a closing or realigning base must conduct an
inventory of all property owned by the Department of Defense on the
installation, including any non-contiguous parcels of property to be disposed of
in conjunction with the main site, within six months after the approval date of
closure or realignment. The goal of the inventory is to identify, as early as
possible, personal property that will be made available to the LRA for reuse
planning purposes, as well as property that may be relocated. To facilitate this
process, the installation commander, with input from tenant commanders, if
applicable, is required to identify items of personal property that are:

Needed to support a military mission.
Needed to support the LRA’s redevelopment plan.
Ordinary fixtures.

Awvailable for redistribution within or outside of the Department of Defense.
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4.2.2 Procedure

Personal property records should be assembled and made available as soon as
possible after the date of approval. This activity should be followed by a
physical inspection and count, where necessary, to determine the condition and
guantity of personal property that will be made available to the LRA for reuse
planning purposes. The personal property inventory should be performed
under the direction of the installation commander, with input from tenant
commanders, if applicable, in consultation with the LRA. The inventory should:

Include all DoD tenant organizations including the National Guard and
Reserves, if applicable (see Section 4.2.4).

Exclude non-DoD tenant organizations and transient property (e.g., other
Federal Agency offices, General Services Administration (GSA) vehicles,
contractor equipment), property located on any portion of the base retained
by DoD and not related to the productive capacity or minimum maintenance
requirements of the installation, and NAF-owned property.

Identify personal property as available for reuse, or not available for reuse.
Fixtures shall be identified as available for reuse (see also Section 4.2.3).

If installation personal property records and inventories are not in an easily
usable format, the installation commander should consider creating simplified
personal property inventory summaries for use by the LRA and others. The
Military Departments will keep copies of all shipping records, transfer orders
and other records associated with all transfers of personal property.

4.2.3 Personal property categories

The following descriptions and categories of personal property are provided to
facilitate LRA and Military Department dialogue during the redevelopment
planning period. This information is also provided to help installation and
tenant commanders determine items of personal property that will be made
available to the LRA for redevelopment purposes. Personal property will be
identified according to the following categories:

Available for reuse and not available for reuse. Both accountable and non-
accountable personal property will be initially identified as either available
for reuse or not available for reuse. This identification will be made by the
installation commander or tenant commander, depending on what entity
owns the property, in consultation with the LRA. Except for specifically
exempted items (see also Section 4.2.4), personal property may be identified
as available for reuse at any time during the redevelopment planning
process. Personal property can only be identified as being not available for
reuse if it meets the criteria provided in Section 4.2.4.

Ordinary fixtures. This category includes items commonly referred to as
fixtures in typical real estate transactions. It includes, but is not limited to,
such items as blackboards, sprinklers, lighting fixtures, electrical and
plumbing systems, built-in furniture, fuse boxes, etc.

Not needed for redevelopment. After the inventory and LRA consultation
(see Section 4.3), the inventory list or other identification records may be
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updated to include items not needed for redevelopment (see also Section
4.2.4). Items initially identified as being not available for reuse or not
needed for redevelopment need not be included on a detailed inventory list.
This determination can be made at any time.

Status under disagreement. If the installation commander or tenant
commander and the LRA cannot agree on an item’s category, the item will be
included in the detailed inventory list and identified as status under
disagreement until resolved by the process described in Section 4.3.1.

Additionally, all personal property is either accountable or non-accountable.
This distinction affects the level of detail required for the inventory records to
be provided to the LRA.

Accountable personal property. Property for which a continuously updated
itemized inventory is maintained. Inventorying accountable property should
be straightforward, using installation inventory procedures and records.

Non-accountable personal property. Property for which an updated
itemized inventory is not maintained. For example, some office furnishings
(e.g., desks, chairs, file cabinets) and consumables (e.g., paper, pencils) not
physically attached to the buildings are non-accountable. All non-
accountable personal property determined to be available for reuse should
be inventoried. Consumables do not have to be included, however. The
level of detail of inventory information to be provided to the LRA should be
determined by the installation or tenant commander in consultation with the
LRA. Non-accountable personal property may be inventoried on a gross
basis by facility, and provided to the LRA in summary format, as illustrated
below:

— Bachelor Officers’ Quarters (BOQ)—25 rooms and offices, furnished.

— Administration Building—10 offices, furnished.

Unserviceable but repairable. Certain items of personal property may be in
unserviceable but repairable condition. These items should be specifically
noted on the inventory record, including any safety precautions that apply.

Note that all personal property will be conveyed to the LRA or recipient “as-is”
and will not be repaired by the Military Department or Defense Agency,
regardless of condition at the time of conveyance.

4.2.4 Eligibility criteria for personal property items identified as “not
available for reuse” or “not needed for redevelopment”

The installation or tenant commander may initially identify items as not

available for reuse if they meet one of the following seven criteria:

The property, other than ordinary fixtures, is required for the operation of
a transferring unit, function, component, weapon, or weapon system. This
category includes property belonging to a unit or activity relocating to
another installation where equivalent property does not exist, and for which
relocation is cost-effective. For example, a unit being transferred to another
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location may take with it any property it needs to function properly as soon
as it arrives at its new location.

The property is required for the operation of a unit, function, component,
weapon, or weapon system at another installation within the Military
Department or Defense Agency. Property in this category can only be
categorized as “not available for reuse” after the Military Department or
Defense Agency has consulted with the LRA. With respect to disputed
items, the approval of an Assistant Secretary of the Military Department or
appropriate Defense Agency official is required.

The property is uniquely military in character and is likely to have no
civilian use (other than use for its material content or as a source of
commonly used components). Such property includes classified items;
nuclear, biological, chemical items, weapons and munitions; museum-owned
property, military heritage property, and items of significant historic value
that are maintained or displayed on loan from a museum or other entity; and
similar military items.

The property is stored at the installation for distribution. This category
includes spare parts or stock items; e.g., materials or parts used in a
manufacturing or repair function, but does not include maintenance spare
parts for equipment that will be left in place. This category includes supplies
and property stored for purposes of distribution and/or maintenance
(including spare parts, consumables or stock items), except for those items
needed for maintenance of equipment left in place.

The property meets the known requirements of an authorized program of
another Federal Department or Agency that would otherwise have to
purchase similar items, and the property has been requested in writing by
the head of the Department or Agency. If the authority to acquire personal
property has been delegated, a copy of the delegation must accompany the
request. The requesting Federal Department or Agency must pay packing,
crating, handling, and transportation charges associated with such transfers
of personal property.

The property is needed elsewhere in the national security interest of the
United States, as determined by the Secretary of the Military Department or
Director of the Defense Agency concerned. This authority may not be
delegated below the Assistant Secretary level or equivalent. In exercising
this authority, the Secretary or Director may transfer the property to any
DoD entity or other Federal Agency.

The property belongs to non-appropriated fund (NAF) instrumentalities or
other non-Defense Department entities. This category includes property
purchased with funds generated by Government employees and their
dependents for religious; morale, welfare or recreational activities; post
exchanges; ship stores; military officer or enlisted clubs; or veterans’
canteens. This property is not owned by the Military Department. The
following three subcategories merit further explanation:
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— Non-DoD personal property. DoD does not own certain items of personal
property (e.g., it belongs to a lessee renting space on the active
installation). Thus, it is outside of the Military Department’s or Agency’s
control, and cannot be identified as being available for reuse. Unless
specific arrangements are otherwise made, this property will not be
subject to availability for planning purposes or for transfer to the LRA or
any other recipient.

— NAF property. The Military Department should advise the LRA to make
arrangements to purchase NAF property (including negotiating the
purchase price) directly with the NAF property owner as early in the
redevelopment planning process as possible.

— State-owned National Guard-used property. At bases hosting National
Guard units, some items of personal property may have been purchased
with State funds. Items demonstrably identified as being purchased with
State funds are not available for reuse planning or subject to transfer for
redevelopment purposes, unless so identified by the State property
officer. However, certain items of personal property used by National
Guard units at closing bases have been purchased with Federal funds.
These items are subject to inventory and may be made available for
redevelopment planning purposes.

Only those items of personal property meeting the following criterion, may be
identified as personal property not needed for redevelopment:

The property is not required for the reutilization or redevelopment of the
installation. This determination must be made by the Military Department
or Defense Agency in consultation with the LRA. This determination will
not generally be made until one of the following occurs:

— The LRA indicates that it does not need the property (e.g., during the
installation walk-through).

— The LRA does not include the property in its redevelopment plan.

— The LRA indicates that it will not submit a redevelopment plan.

4.3 REQUIRED LRA CONSULTATION

4.3.1 Initial LRA consultation

Consultation between the installation commander and the LRA is required
throughout the redevelopment planning period. The following guidelines
should be used to facilitate personal property consultation.

Consult early. The installation commander or designate and applicable
tenant commanders should coordinate personal-property-related decisions
with the LRA early in the redevelopment planning process. The DoD Base
Transition Coordinator will participate in this consultation.

Provide a usable inventory record. The installation commander or
designate will provide a usable inventory record to the LRA. The level of
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detail for this record should be determined in consultation with the LRA.
This record should help the LRA to identify the personal property to support
its redevelopment plan. All property should be identified. However,
property to accompany a realigning unit need be only broadly identified.

Offer a walk-through. As part of the personal property inventory and
consultation process, the installation commander or designate should invite
the LRA to walk through the installation. This can take place concurrently
with the personal property inventory (see Figure 4-1), and will assist the
LRA in determining the type(s) and condition(s) of the personal property
listed on the inventories. The walk-through will also help the LRA identify
items of personal property it wants to include in the redevelopment plan.

Identify items available for reuse. The installation commander and
applicable tenant commanders should identify personal property with the
potential to support the redevelopment of the installation including ordinary
fixtures. The identification of available items should be made to the LRA
following the inventory and should be updated, as necessary.

Resolve disagreements as they arise. Personal property disposal is at the
discretion of the Military Department or Defense Agency, but decisions
should be made in consultation with the LRA. If the LRA disagrees with an
installation commander or tenant commander’s decision regarding the
personal property that will be made available for reuse, the LRA may seek to
resolve its disagreement within the property-owning Military Department or
Defense Agency’s chain of command. Input from the LRA should be
considered when resolving disagreements.

— The Military Department or Defense Agency should strive to respond
within 30 days to all requests by the LRA to reconsider an issue related to
personal property availability or disposal decisions made by the
installation commander or tenant commander.

— Final authority for resolving personal property issues rests with the
Military Department or Defense Agency having jurisdiction over the

property.

4.3.2 Follow-up LRA consultation

The installation commander or designate and applicable tenant commanders
will continue to consult with the LRA throughout the redevelopment planning
period. The objectives of further consultation are:

To make sure the LRA knows which items of personal property are available
to it for incorporation in its redevelopment plan, and which items are being
relocated off-base or disposed of by other means.

To allow for timely disposal of personal property identified by the LRA as
not being needed for its redevelopment planning.

4.3.3 Off-base movement of personal property Can personal

Throughout the mission drawdown period, the property be moved

installation commander or designate and applicable off base while the
LRA is planning for
reuse?
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tenant commanders will ensure that, with the exception of items identified as
not available for reuse or not needed by the community (see Section 4.2.4), and
any unserviceable items to be reported to the Defense Reutilization and
Marketing Office (DRMO), the personal property will remain at the installation
until a time that is determined by the installation commander or tenant
commander in consultation with the LRA.

Typically, the Military Departments and Defense Agencies will move
personal property to another base only when it makes economic sense to do
so. A cost-benefit analysis may be employed at any time by the installation
commander, tenant commander, or designate as a tool in reaching a decision
to move accountable and non-accountable personal property.

Items identified as not available for or not needed by the community (see
Section 4.2.4) may be moved off base at the discretion of the Military
Department or Defense Agency. This movement will not typically occur
before the installation commander or designate and/or applicable tenant
commander informs the LRA of the impending property movement and
makes sure the LRA understands why the property is to be moved. If the
LRA disagrees with an installation commander or tenant commander’s
decision regarding the off-base movement of personal property, the LRA
may request reconsideration of the move within the property-owning
Military Department or Defense Agency’s chain of command (see Section
4.3.1).

Items identified by the installation commander or tenant commander as
unserviceable may be reported to DRMO at any time. No consultation with
the LRA is required, but a courtesy notice to the LRA should be given
whenever possible.

4.4 PERSONAL PROPERTY TRANSFER METHODS

4.4.1 Principal authorities affecting personal property transfers

(See Appendix A, Laws and Regulations Affecting Base Reuse Implementation, for a
summary of legal authorities).

32 CFR Parts 175 and 176 (Economic development conveyances to LRAs and
homeless assistance conveyances to LRAs or homeless providers).

41 CFR Part 101-47.308 (Special disposal provisions for public airports;
historic monuments; education and public health uses; shrines, memorials or
religious uses as part of another public benefit conveyance; public park or

recreation uses; housing for displaced persons; and non-Federal correctional
facility uses).

41 CFR Part 101-47.304 (Negotiated sales and public sales).
41 CFR Part 101-43 (Utilization of personal property).

41 CFR Part 10144 (Donation of personal property).
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41 CFR Part 101-45 (Sale, abandonment, or destruction of personal
property).

Stevenson-Wydler Technology Innovation Act of 1980, P.L. 96-480, as
amended (15 U.S.C. 3710(i)) (Donation of research equipment to educational
institutions and non-profit organizations).

Executive Order 12999 (Donation of personal property; e.g., computers, to
further math and science education).

442 Leases
Personal property associated with a lease will typically be included in the
leasehold (see Chapter 5 of this Manual for additional information on leasing).

4.4.3 Public airport conveyances

Surplus personal property may be transferred as part of an airport conveyance.
Personal property that is desirable for developing, improving, operating, or
maintaining a public airport or is needed for developing sources of revenue
from non-aviation businesses at a public airport (and the interest is not best
suited for industrial use) can be transferred by the Military Department by gift.
The Federal Aviation Administration (FAA) must approve all public airport
transfers.

4.4.4 Public benefit conveyances and similar approved, sponsored, or
requested conveyances

When personal property is required for the reuse of real property subject to a

public benefit conveyance (PBC), the personal property may be related and

treated as part of the real property conveyance. These transfers can be further

categorized as follows:

Sponsored public benefit conveyances. These include PBCs for education,
public health, public park or recreation, and port facility purposes. Surplus
personal property may be transferred by the sponsoring Federal Agency in
accordance with its rules implementing its authorized programs. The terms and
conditions attached to the reuse and the value (or the discount allowed) of the
personal property are determined by the Federal sponsoring Agency. In this
type of conveyance, the Military Department assigns the real, related, and other
qualifying related personal property to the Federal sponsoring Agency for
transfer to the sponsored applicant.

Approved public benefit conveyances. These include PBCs for non-Federal
correctional facilities, historic monuments, and power transmission lines. The
terms and conditions attached to the reuse are determined by the Military
Department. The Military Department transfers the qualifying personal
property directly to the approved PBC recipient.

445 Homeless assistance conveyances

Personal property may be transferred to an LRA or to a homeless assistance
provider for homeless assistance purposes under the Base Closure Community
Redevelopment and Homeless Assistance Act of 1994 (see also Chapter 3 of this
Manual). Property transferred under this authority may be used by a homeless
assistance provider either on or off the installation.
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After providing the LRA with the personal property inventory, the installation
commander or designate should recommend to the LRA that the following
strategy be used for identifying and transferring personal property intended for
use by homeless assistance providers:

Coordinate with the proposed provider(s) to identify any personal property
to be conveyed.

Incorporate the agreed-to disposition of any identified personal property in
any binding contract(s) negotiated between the LRA and any selected
homeless provider(s).

Include identification and intended use of the personal property in the
homeless assistance portion(s) of the adopted redevelopment plan.

4.4.6 Economic development conveyances

GENERAL INFORMATION
Under an Economic Development Conveyance (EDC), the Military
Department can convey land and buildings to the LRA for consideration at
or below fair market value, at no cost, or for other consideration that may be
subject to recoupment. Such conveyances can be made when the Military
Department determines that the installation, or significant portions of it,
cannot be conveyed under other authorities to rapidly create new jobs.
Personal property may be transferred as part of an EDC of the real property
(see also Chapter 7 of this Manual).

Personal property may also be transferred without real property under a
separate EDC, referred to in this Manual as a “Personal Property EDC,” if

(1) the transfer is necessary for the effective implementation of the
redevelopment plan for the installation, and (2) cannot be transferred under
other authorities. However, by completing an application in which the
personal property is identified using inventory information already provided
to the LRA by the Military Department (e.g., inventory summaries), Personal
Property EDCs are relatively straightforward to execute.

Personal Property EDCs can be made only to the LRA.

Personal Property EDCs are not subject to the provisions of the Federal
Property and Administrative Services Act of 1949 (40 U.S.C. §§ 483-484),
which governs property disposal.

To approve a Personal Property EDC, the Military Department must provide
an explanation why the transfer cannot be carried out in accordance with the
other personal property conveyance authorities listed in this Chapter.

Personal property may not be acquired by the LRA under an EDC solely for
the purpose of immediately leasing or re-selling it to finance base reuse.
However, the LRA may provide the property to others for use in accordance
with the redevelopment plan for the installation.
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APPLYING FOR A PERSONAL PROPERTY EDC
This subsection describes the process by which an LRA can apply for a separate
(from real property) Personal Property EDC.

The Personal Property EDC application should be comprehensive with regard
to any and all property requested at the installation. It should also explain why
a Personal Property EDC is necessary for economic redevelopment and job
creation. It will probably be necessary for the LRA to ask the Military
Department for assistance while completing the transfer order described below.
If necessary, the Military Department may ask the LRA for additional
information. The application should contain the following elements:

A narrative including the following:

— ldentification of the personal property requested. Copies of the personal
property inventories prepared for the LRA’s use, as described in
Section 4.1, may be used to identify the personal property requested.
This list may be amended during the redevelopment planning process, as
long as the use of the additional property is consistent with the overall
economic redevelopment goals described in the application package.

— A statement of how a Personal Property EDC will support the
installation’s redevelopment.

A statement describing why other authorities, including sale or donation,
cannot be used to acquire the personal property.

If the transfer is requested for less than fair market value, a statement
justifying why a discount should be provided. The inventory record will
state the Standard Cost of the property. The Military Department will
estimate the fair market value of the property for the purposes of the
transaction.

A statement of the LRA’s legal authority to acquire the personal property.

After receiving the application, it will be subject to Military Department review,
using criteria similar to those for real property EDCs. These criteria are fully
described in Chapter 7 of this Manual.

After an application is approved, a completed Transfer Order for Surplus
Personal Property at a Closing or Realigning Installation (which can be found at
the end of this Chapter), should be prepared under the direction of the
installation commander in consultation with the LRA. Copies of the personal
property inventories prepared for the LRA’s use, as described in Section 4.1,
may be attached to the Transfer Order. The Transfer Order will state the
Standard Cost of the property.

CONDITIONS PLACED ON PERSONAL PROPERTY EDCs

At a minimum, the Military Department shall place the following conditions
and limitations on personal property transferred under an EDC:
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The LRA must make an application for personal property within the
application period established by the Military Department. This period may
begin after the Military Department receives an adopted redevelopment plan
and may conclude as soon as 90 days later.

The Military Department can require the LRA to take custody of and become
accountable for the requested personal property 60 days after receiving
notice that the application for personal property has been approved by the
Secretary of the Military Department.

The Military Department may screen personal property for military
reutilization and report any surplus items to the DRMO for screening and
disposal if the LRA decides not to accept the personal property.

The Military Department and the LRA are not required to account for a non-
accountable item with a Standard Cost of less than $500. The Military
Department is, however, required to provide an estimate of the total value of
all such items. Office furniture with a Standard Cost of more than $300 is
considered accountable.

Non-accountable items with an individual Standard Cost of less than $500
may be accounted for in aggregate if the total value of all like items with a
remaining economic or serviceable life of more than three years is greater

than $5,000.

The use of personal property must support base redevelopment. The
redevelopment plan should generally identify how the property will be used.

A recipient LRA shall certify its compliance with the conditions of the
transfer of personal property. These certifications will be made at the end of
each calendar year and may be subject to random audits by the Government.

As a general rule, the Military Departments will restrict the LRA’s ability to Can the LRA lease
acquire personal property at less than fair market value solely for the or sell the personal
purpose of leasing or reselling it. This limitation, however, does not property acquired
preclude the LRA from subsequently leasing or selling personal property to under a Personal

entities who will place it into productive use in accordance with the Property EDC?

redevelopment plan for the installation.

Typically, if the Military Department leases or sells an item of personal
property for less than fair market value, or leases or conveys an item of
personal property under a no-cost EDC, it will require the LRA to use or
hold that item for one year. If the item is valued at more than $5,000, the
LRA must use or hold that item for two years.

Any proceeds from subsequent leases or sales of usable items must be used
to pay for protection, maintenance, repair, or redevelopment of the base.

These restrictions will be a condition of lease, sale, or transfer of the personal
property transferred under an EDC.
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4.4.7 Negotiated sales of related personal property to public entities
Under a negotiated sale, related personal property should be valued with the
realty as an economic unit. Negotiated sales, however, are at no less than fair
market value.

4.4.8 Public sales of personal property with real property

Under a public sale, personal property is sold and conveyed as an economic
unit with the realty to the highest bidder at no less than fair market value. The
Federal disposal agent is not obligated to accept less than fair market value bids.

4.4.9 Leases in furtherance of conveyance

Personal property associated with a lease in furtherance of conveyance (as
defined in Chapter 5 of this Manual) will typically be conveyed to the recipient
at the inception of the lease.

4.410 Special transfer categories

NON-APPROPRIATED FUND (NAF) PERSONAL PROPERTY

If the NAF personal property owner(s) makes personal property available for
disposal, the LRA or other interested parties may negotiate purchase terms
directly with the property owner.

DEFENSE WORKING CAPITAL FUND (DWCF) EQUIPMENT
Available equipment of this type is sold at fair market value unless:

It is included in an EDC to the LRA.

It is determined to be related personal property and valued with the real
property (e.g., shop equipment or dry dock cranes).

The Military Department determines the DWCF equipment has an actual
cash value below $500 per item, with all like items having a total value of less
than $5,000.

The Military Department determines a no-cost or discounted conveyance is
desirable. Below-cost conveyances for DWCF equipment having an original
cost of more than $25,000 must be accompanied by a written justification
approved by the Secretary of the Military Department.

4411 Sale and donation of surplus personal property

Personal property not needed by the LRA in support of its redevelopment plan
can be redistributed within the Military Department. If it is not claimed by the
Military Department, it will be reported to the DRMO, the DoD personal
property disposal agent.

Surplus personal property may be disposed of by the DRMO by either donation
or sale. Priority for donation should be given to either the LRA or the local
community.

Federal law authorizes the Federal Government to allocate Federal surplus

personal property for transfer to State agencies, which in turn distribute such
property for public purposes to eligible recipient agencies.
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The major categories of eligible recipients are:

— Public agencies.

— Nonprofit educational and public health activities.

— Nonprofit and public programs for the elderly.

— Educational activities of special interest to the Armed Forces.

— Public airports.

— Homeless assistance providers.

Under this donation program, communities and LRAs may ask for personal
property that did not qualify for an EDC. Such community or LRA requests
for property must be made through the closing base installation commander
or other authorized official to the appropriate State Agency for Surplus

Property (SASP).

— Personal Property donated under this procedure must meet the usage
and control requirements of the applicable SASP.

— Property subsequently not needed by the LRA or community shall be
disposed of as required by the SASP.

The DRMO will dispose of surplus property not selected through the
donation program.

Under special circumstances, property may be sold by negotiation. Such
sales, typically for property valued at less than $15,000, are infrequent and
must be justified in advance by the DRMO to the Secretary of Defense.

4.5 FUNCTIONALLY EQUIVALENT PERSONAL PROPERTY

4.5.1 Substitution of functionally equivalent similar items Can the Military
- The Military Department or Defense Agency may substitute an item of Department
personal property similar to one requested by the LRA. substitute similar

items of personal

. - , - property for those
It is the Military Department or Defense Agency’s responsibility to ensure requested by the

that the substitute item is functionally equivalent to the requested item. LRA?

Should a dispute arise about the suitability of a substitute item, the original
item in question should not be removed from the base until the disagreement
process described in Section 4.3.1 is complete.

4.5.2 Definition of “similar”

In the context of substituted items of personal property, “similar” means that
the original item and the proposed substitute item have the same functional
capability and that the substitute item is serviceable for the same intended use.
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4.6 AIR EMISSION RIGHTS TRADING GUIDANCE

4.6.1 Clean Air Act

The Clean Air Act Amendments of 1990 (CAAA) require reduction in emissions
by activities all over the nation, both military and civilian, in order to meet the
national ambient air quality standards for clean air. The amendments
introduced the marketplace into emission control regulations. To further
reductions through market trading, the CAAA and implementing State
regulations may allow movement or transfer of emission rights between parties
at the same site, to other locations within the State, or, in some instances, to
other States.

Non-attainment—The CAAA designates acceptable ambient levels of
selected (“criteria”) pollutants. Areas that exceed those levels are designated
as “non-attainment” areas and the State’s control plan (“State
Implementation Plan” or “SIP””) must be adequate to reach attainment
within a specified time. The required reduction controls and the time
required to achieve those reductions depend on the severity of the air
pollution problem.

Economic Incentive Programs—To encourage innovative approaches to
reduce air pollution, the CAAA authorized development of programs to
trade emission rights—rights to emit specific amounts of criteria pollutants.
Various State trading programs have been developed such as cap-and-trade
allocation and emission reduction credit (ERC) banking. In addition, some
States have entered into agreements with other States which allow interstate
trades.

Emissions Trading Programs—There is a variety of individual trading
programs throughout the country. Current programs allow trading
reductions from stationary, mobile, and area sources and may allow
intrastate and interstate trading. Local, State, or regional programs for
trading/transferring ERCs, allowances, or other economic incentives must
first be approved by EPA and then incorporated into the SIP(s). ERCs must
be surplus (i.e., go beyond existing CAAA requirements), enforceable,
permanent (source of pollution must be permanently reduced), and
guantifiable. ERCs, allowances, or similar tradable incentives are issued or
available only when there is an approved SIP in the area where generated.
Generally, if there is an approved program, when an owner permanently
shuts down an emission source, ERCs can be created by submitting an
application and fee to the State or air quality control region (AQCR). The
AQCR may discount or retain some of the ERCs as part of a reserve bank to
support future economic growth or to meet attainment requirements. Even
in States that do not have a formal program for ERCs (including mobile
source emission reductions), DoD has successfully quantified and traded
these “offsets” to other DoD Components or other Federal Agencies to
support conformity requirements. Because programs differ from State to
State, and regulatory changes are frequent, consultation with experts within
the Military Departments is strongly encouraged. The trading and transfers
of mobile source emissions raise special considerations, including transfers
that support conformity, and should be referred to the Secretary of the
Military Department.
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Permit Transfers—Stationary sources may be issued air permits by the State
or AQCRs to emit specific levels of criteria pollutants during a year.
Regulators usually allow the transfer of these air permits with transfer of the
stationary source.

General Conformity—The CAAA requires a Federal Agency to demonstrate
that a new Federal action, or a Federally approved or supported action, will
not cause deterioration of air quality or impact attainment status in a non-
attainment or maintenance (former non-attainment) area. Because military
bases gaining units, functions, or weapons systems as a result of a BRAC
action are required to comply with conformity, gaining facilities need to
determine whether emission reductions or offsets which are needed to
demonstrate conformity can be transferred from closing or realigning bases.

4.6.2 Guidance and implementation

Emission rights are important to both the military and the community.
Consistent with full protection of national defense imperatives, distribution of
emission rights from closing bases (if available under applicable law) should
reasonably accommodate military needs, community redevelopment needs, and
State and local air quality attainment goals. Decisions on the distribution of any
such emission rights will be made by the Secretary of the Military Department
only after full consultation with the LRA, the local AQCR, and other Military
Departments with vital needs.

All DoD installations being closed should first consult with the AQCR or State
to obtain current information on local air quality conditions (attainment status);
conformity rules; conditions for permit transfer; status of approved trading
programs; and availability of community bank credits for redevelopment. All
DoD installations being closed should also inventory all existing emission
sources, including all stationary and mobile sources and existing air permits
with expiration dates. The goal of the inventory is to have complete and
accurate information for discussions with the LRA, the local AQCR, neighboring
DoD installations, and other Federal Agencies. After completing the inventory,
the installation should enter into discussions with the LRA, the AQCR, other
Military Departments, DoD Components, or Federal Agencies. The LRA should
be encouraged to identify emission rights reasonably needed to support planned
economic development. Where allowed by local rule, transfer of existing
permits with transfer of ownership of the emission source should be considered.

When a receiving installation is located in an area that could receive credits,
offsets, or allowances from a closing installation, the receiving installation
should determine its emission needs as early as possible. Every effort should be
made to reduce or spread out the need for credits, offsets, or allowances. If
additional emission rights are needed, the receiving installation should advise
the closing installation immediately in writing with a specific emission
transfer/trading request and justification. Special consideration to the receiving
installation’s needs should be given in the distribution decision.
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Transfer Order
Page 1 of pages

Personal Property at a Closing or Realigning Installation

To: (Name and address of redevelopment authority) Personal property EDC type

(check one):

O Full fair market value (standard cost)
O Less than fair market value

O Donation

From: (Military organization and address) Total acquisition cost:

Conditions for transfer:
(List the transfer conditions here or attach a separate sheet of paper with the list of transfer conditions)

Property List:
(It is not necessary to complete this section if an inventory list containing the required information is attached)

Identification Description ) ) ) Standard Cost
Numbers Demil | Cond. | Quantity/Unit

Code | Code of Issue Unit Total

Transferee Action | Transferee (Name and address of Signature and title (Representative of |Date
Transferee certifiesand | redevelopment authority): redevelopment authority)
agrees that transfers
and donations are
made in accordance
with 32 CFR Part 175

Administrative Determining Officer (as determined | Signature of determining officer  |Date
Action by Military Department):
I certify that the Approving Officer (as determined by | Signature of approving officer Date

administrative action
pertinent to this order
is in accordance with
32 CFR Part 175

Military Department):
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5
Leasing for Reuse

Frequently Asked Questions About Leasing for Reuse

¥ What is DoD’s philosophy and goal for BRAC leasing? Section 5.1

¥ What types of leases are available for reuse? Section 5.1

V' Do the Military Departments have a common leasing approach? Section 5.1 J)

¥ What are the guidelines for interim leases? Section 5.2

¥ Who is eligible to apply for an interim lease? Section 5.2 )

A—

W How is rental consideration type and amount determined? Section 5.2

V' Are there specific guidelines for subleases? Section 5.2

V' What is the Early Transfer Authority? Section 5.2

V' How does an LRA apply for a lease? Section 5.3

5.1 INTRODUCTION

5.1.1 Philosophy and goal What is DoD’s

Early leasing of property at a BRAC installation can spur rapid economic philosophy and goal

recovery and job creation and can reduce the Military Department’s caretaker for leasing BRAC

costs before the ultimate disposal of installation property. Therefore, leasing is property?

one of the most important tools available to the Military Department and LRA What commitments

for reaching common goals. are the Military
Departments willing

To help the LRA realize the maximum benefit from leasing BRAC property, the to make?

Military Departments are committed to working with the LRA by:
Helping the LRA identify early leasing opportunities.

Hosting pre-leasing conferences to explain leasing process details, including
what is required of both the Lessee and the Military Department.

Providing timely responses to leasing requests.
Processing lease applications within a reasonable time period.

Providing recommendations for a leasing strategy that will best suit the
LRA’s plans and needs.
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5.1.2 Summary

This Chapter, along with the information found in Appendix D of this Manual,
consolidates Military Department policies and practices on leasing and is
intended to provide a summary of and guidance for the BRAC leasing process.
It is not intended to replace specific lease provisions, nor to create an
enforceable right in any party. Laws and regulations that govern leasing are
summarized in Appendix A (Laws and Regulations Affecting Base Reuse
Implementation). Each installation or base will have site-specific real estate,
environmental, and natural and cultural resources compliance requirements.
The Military Department will inform prospective Lessees of all requirements as
early in the leasing process as practicable.

5.1.3 Definition of lease types

INTERIM LEASE
Generally, an interim lease is a short-term lease that makes no commitment
to the Lessee for future use or conveyance of title to the property to the
Lessee upon its disposal. An interim lease is usually entered into before final
disposal decisions are made by the Secretary of the Military Department.

In the past, the term of an interim lease could only last for up to five years,
including options to renew. Recently, Section 2833 of the NDAA 96 granted
the Department the authority to enter into interim leases with terms that
extend beyond the expected completion date for the disposal Environmental
Impact Statement (EIS). This is true even if final property disposal is
consequently delayed because the Lessee’s use of the property differs from
that outlined in the NEPA Record of Decision (ROD). This authority,
however, is only available if the proposed lease can be supported by a
Categorical Exclusion (CATEX) or an EA/FONSI. Additional information
about the Department’s policies regarding Section 2833 can be found in
Appendix D.

At the completion of the NEPA process, the interim lease can convert into a
long-term lease or deed transfer. Separate NEPA analyses—as well as air
pollution, wetlands, floodplains, historic structures, and other natural and
cultural resources determinations and consultations—may be required prior
to a decision to lease.

An interim lease must be preceded by an EBS and by a FOSL. The
restrictions and lease conditions in the FOSL must be incorporated into the
lease.

Interim leases will generally terminate at the time that final reuse and
disposal decisions are implemented.

Interim leases may be for consideration at or below the estimated fair market
rental value for the leasehold.

Capital improvements may be made by the Lessee except where, in the
judgment of the Military Department, they will trigger a requirement for an
EIS under NEPA.
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LEASE IN FURTHERANCE OF CONVEYANCE
A lease entered into after the Secretary of the Military Department has
complied with NEPA and has issued a final disposal decision for the
property. A lease in furtherance of conveyance provides immediate
possession of the property to the entity identified in the disposal decision as
the recipient of the property.

Leases in furtherance of conveyance are authorized by CERCLA. Section
2834 of the NDAA 96 amended CERCLA to clarify that the deed covenant
requirements do not apply to leases at DoD installations regardless of
whether the Lessee has agreed to purchase the property or whether the
duration of the lease is longer than 55 years. See Appendix D for more
information about Section 2834.

Such a lease may be long-term and may be for all or for a portion of the
property identified for conveyance to the Lessee in the disposal decision.

If ongoing environmental remediation is the only reason property is not
being considered for deed transfer, use of the Early Transfer Authority
discussed in Section 5.2.3 should be considered.

A lease in furtherance of conveyance must be preceded by an EBS and a
FOSL. The restrictions and lease conditions in the FOSL must be
incorporated into the lease.

A lease in furtherance of conveyance will terminate when a deed transfer can
be accomplished.

MASTER LEASE
A master lease may be either an interim lease or a lease in furtherance of
conveyance. It is a lease that serves as the principal lease instrument for the
entire base or for major portions of it.

Individual parcels and properties may be sublet under the terms of a master
lease. Environmental requirements contained in the master lease must be
carried through to subleases.

Master leases and each subsequent sublease must comply with appropriate
EBS, FOSL, NEPA, and other applicable natural and cultural resources
determinations and consultation requirements.

5.1.4 General practice for leasing real property at BRAC installations
To facilitate timely review of lease applications and to ensure lease documents
are completed as quickly as possible, the Military Departments shall delegate
leasing authority from headquarters to the field level. Figure 5-1 shows the
general practice that the Military Departments follow for processing
applications and for entering into and closing out leases. Numerous factors
influence how long it will take to review and approve a lease including how far
the installation has progressed in the closure process and in the preparation of
environmental documentation required for closure. As a result, the time it takes
to complete the process will vary from situation to situation. The leasing
process can be summarized as follows:
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PROCESS APPLICATION
A party (generally the LRA) expresses an interest in leasing property. The
Military Department meets with the Lessee to explain the application process
and information requirements. Regulatory requirements, the timelines for
processing a lease, examples of allowable “offsets,” and the cost of
government-furnished utilities should be part of the background provided at
pre-leasing conferences. The BRAC Cleanup Team and BTC should
participate in these meetings to ensure that environmental cleanup is closely
coordinated with leasing needs and plans.

If the facility is potentially available, the prospective Lessee completes and
submits an application (see Appendix D for model application format).

The Military Department reviews the application in a timely fashion (see
Appendix D for model review criteria).

The Military Department either accepts the application for further
processing, rejects the application, or requests that it be revised.

PREPARE FOSL (AND NEPA/OTHER DOCUMENTATION)

The Military Department consults with EPA and other regulatory Agencies
and determines whether environmental conditions on the property trigger
environmental notice requirements or present unacceptable risks to the
prospective Lessee, or whether leasing will impact ongoing environmental
cleanup efforts. This is accomplished by preparing, if necessary, and
reviewing an EBS and issuing a FOSL.

The Military Department determines whether environmental impacts, or
impacts on any protected natural and cultural resources, will result from the
proposed leasing activity. This is accomplished by completing appropriate
NEPA analyses, and by making the other environmental determinations and
consultations necessary.

PREPARE LEASE
The Military Department and Lessee negotiate the consideration for the lease
and draft lease terms and conditions, based upon standard model lease
provisions (see Appendix D for model lease provisions). This may occur
concurrently with the preparation of appropriate environmental and natural
and cultural resources documentation.

The Military Department makes the decision on whether to approve the lease
and any reuse restrictions the lease will contain.

The Military Department and Lessee agree on the environmental and
physical condition of the property prior to lease execution.

5-4 December 1997



DoD Base Reuse Implementation Manual

19)S|UIWPY

pue ajnsaxsg

Eloel|
FRUWEL

ALYt U AHRda] WA
M a5sT] aJ7 355

quz_pedg L

7 asea atedald

-1
e |
Lkl e i g |

uaaqedag o

1504 ssedaid
INdeIH Bu 5897 [eIdUdE)

ETETRE
I IRIEACTET ]
LR TR 2 L=
sty =]
FEwpeca] g
HuL =y
wat- abayaed uog = dida
o "L G |1 uopdda |-
___ et g ey pre Fdwo
. Jusw yedeg usw pedeq EaEBE SO HBE
| m—— T3 T AT T
LU T E 0 T ) ! I SnIn
ELITRTREEE X R g
LA M Qa &
] l uoneslddy sseo0l
=R
LR T IREM ML IR

at BRAC Installations

Figure 5-1. General Practice for Leasing Real Property
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EXECUTE AND ADMINISTER LEASE
The lease is signed and required notices are issued.

The Lessee submits proposed subleases to the Military Department for their
review and approval if the terms and conditions of the proposed sublease do
not comply with or are not included in an approved master lease. In
accordance with 10 U.S.C. 2692, subleases that involve the use of hazardous
materials will require Military Department approval.

The environmental and physical conditions of the leasehold are reevaluated
at lease termination.

5.2 LEASING GUIDANCE

Leasing from a Military Department is different from leasing in the private
sector, because Federal laws and regulations define leasing requirements that
must be met by the Military Department and the Lessee. Summaries of laws
and regulations affecting base reuse implementation can be found in Appendix
A of this Manual. This Chapter of the Manual describes processes designed to
both simplify leasing and to more closely follow private-sector practice, within
the framework of prescribed Federal laws and regulations.

5.2.1 General guidance

Following the approval of closure or realignment, property may be made
available for leasing in the interest of speedy economic redevelopment or other
acceptable purposes, if it can be done:

Without interfering with environmental cleanup activities.

In compliance with applicable real estate, homeless assistance,
environmental and other requirements.

Without interfering with the remaining Military Department mission,
including disposal-related activities.

5.2.2 Interim leasing guidance
The following guidance applies to interim leasing activities:

The Military Department will generally lease property for interim use to the
LRA. If there is no LRA, or if it is not authorized to lease property, the
Military Department may lease the property to either:

— The local government in whose jurisdiction the property is located, or

— An appropriate local or State redevelopment agency, as designated by the
Chief Executive Officer of the State in which the installation is located.

Requests to lease property directly to other eligible entities will be approved
only in exceptional circumstances. Ongoing (e.g., pre-closure approval)
leasing programs, such as agricultural and grazing, youth programs,
community outreach, etc., may be continued.
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The Military Departments should use model lease provisions that contain

standard terms and conditions (see Table 5-1 and Appendix D). Many terms What provisions can
and conditions of Federal leases are required by Federal law, and by general be found in an
landlord-tenant “‘common law” that has evolved over many years. These interim lease?
provisions, including environmental provisions required by Federal law and

policy, are essentially non-negotiable. Additional terms and conditions may

be added to reflect other site-specific operational, environmental, and natural

and cultural resources requirements.

Use of the premises Term of lease

Termination Consideration

Notice Authorized representatives
Supervision of the premises Applicable rules and regulations
Condition of the premises Transfers, assignments, subleasing
Utilities Protection of the property
Insurance Right to enter

Indemnity/hold harmless clause Restoration

Non-discrimination Subiject to easements

Rental adjustment Waste

Disputes clause Environmental protection
Environmental baseline survey Taxes

Covenant against contingent fees Officials not to benefit

Accounts and records Modification/agreement

No commitments for future use Other provisions, as appropriate

Table 5-1. List of Provisions Common to BRAC Interim Leases
(See Appendix D for a detailed description of provisions)

Installation commanders will be consulted regarding the availability of the
site for the proposed use and regarding the compatibility of the proposed
leasing activity with the ongoing mission. Special lease provisions may be
required to prevent interference with base operations or closure or with
environmental cleanup activities.

The following factors are among those that will be considered in determining How is the term of
the lease term: an interim lease

determined?
— Date of operational closure.
— Proposed use of the property.

— Compatibility with the base operations before closure.

— Compatibility with the LRA’s redevelopment plan.
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— Date of anticipated final disposal decisions and actions by the Secretary of
the Military Department.

— Environmental condition of the property.

Historically, the Military Departments have included a termination-at-will
clause in lease documents to be used if the property was ever found to be
needed for military purposes. This practice is no longer required. Generally,
the Military Department should only reserve the right to terminate and
remove the tenant before the end of the stated term:

— For non-compliance with the provisions of the lease;

— In the event of a national emergency as declared by the President or the
Congress of the United States.

The Lessee will be provided with notice that termination is necessary and
reasonable time to vacate the premises, which normally will be no less than
30 days.

Consideration for the lease may be in cash or in kind. Services relating to the
protection and repair, improvement, restoration and maintenance of the
installation may constitute all or part of such consideration.

Rent may be for fair market value. Rent may also be for less than fair market
value when:

— A public interest will be served as a result of the lease; and

— The fair market value of the lease is unobtainable, or not compatible with
such public benefit.

Examples of criteria that will be used by the Military Department to
determine when a public interest will be served as a result of the lease are as
follows:

— The lease will provide public benefits consistent with those that would be
derived from the property’s transfer under a public benefit conveyance
(e.g., for historic monument, education, public health, public park or
recreation, non-Federal correctional facilities, port facility, or other
sponsored or approved purposes).

— Job creation or job retention potential of the lease, including the number
and quality of the jobs that will be created or retained.

— The lease will foster needed economic development in the community.

— The lease will provide economic benefit to the Federal Government (e.g.,
release from protection and maintenance costs).

— The lease will foster reuse and redevelopment of the property.
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— The lease will protect the property from degradation or deterioration.
— The lease will help to maintain the integrity of the property.

Interim leasing promotes early reuse and helps local communities create
jobs. To this end, the Military Departments should strive to offer Lessees
attractive rental rates. If deemed appropriate and consistent with the goals
of early reuse and job creation, the rental rate may include a charge for the
pro rata costs of common support services provided by the Military
Department that benefit the Lessee.

Interim leases will contain provisions reinforcing that such leases do not
convey any right nor should they create any expectation on the part of the
interim user, tenants, or subtenants to acquire the leased property.

The Lessee may make improvements to the leased property, so long as doing
so will not foreclose later consideration of any reasonable disposal and reuse
alternative by the Military Department. Absent compelling circumstances,
the Military Department will not permit improvements that will significantly
affect the quality of the human environment (and therefore require
preparation of a separate EIS). Generally, all leases will include a clause that
may require any improvements made to the property by the Lessee to be
removed and the property restored at the end of the lease term, or, if the
Military Department decides to accept the improvements, they will become
the property of the United States without compensation to the Lessee.
Improvements made by the Lessee that the Military Department decides to
accept should not be included in any future appraisals of the property when
the property will be conveyed to the entity who made the improvements.
This would not apply, however, to tenant improvements made in lieu of
rental payments.

The Military Departments may also allow some building modification,
demolition, and new construction under an interim lease, if such activities
can be supported by a CATEX or an EA/FONSI and do not preclude the
selection of any reasonable final disposal alternative.

Existing provisions of Federal law prohibit discrimination on the basis of race,
color, national origin, handicap, or age. In addition, property used for public
accommodations must not discriminate on the basis of sex and religion.

Non-exclusive use may be granted without the use of a lease, in accordance
with standard Military Department procedures. Licenses, permits, or rights-
of-entry may be used as a substitute for a lease in these limited instances. If
the property is used for conferring non-possessory access for single,
specified purposes; e.g., to conduct an open house or air show; non-intrusive
surveys of the premises; setting up potential Lessee equipment (but not
beginning beneficial operations) pending lease finalization, a formal lease
may not be needed.
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Example Scenario—BRAC Interim Leasing

An installation has been identified for closure. The EIS/ROD will not be completed
for another 18 months. The EIS will consider alternatives for reuse based on heavy,
medium, and light industrial reuse scenarios. A base-wide EBS has been completed.
The Early Transfer Authority will not be used and it is anticipated that environmental
remediation activities will not be completed (so as to allow the CERCLA deed
covenant) three years following completion of the disposal ROD.

Agricultural and grazing leases have been issued over a portion of the installation
for many years. No remedial activity is identified for this area. This program may
be continued under an interim lease.

The installation has several warehouses. The LRA has two prospective Sublessees,
one requesting a 12-month sublease to store seasonal merchandise, the other
requesting a three-year lease to fulfill a short-term order to assemble computers.
The only alterations required are the installation of a new lock, a fire sprinkler, and
an alarm system to meet a local building code and insurance requirements. The
merchandiser Sublessee will retool an internal box-delivery system to
accommodate his or her merchandise. The Sublessee also wishes to do some
cosmetic repairs and painting. The manufacturer plans on similar renovations, but
will also install removable assembly equipment. Neither proposal would commit
the property to any future use, the alterations do not change the property in a
significant way, the upgrades are required to comply with local codes, retooling of
any equipment is for the Sublessee’s benefit, and painting and other cosmetic
repairs have no significant impact on the facility. Interim leases could be approved
upon completion of the EBS/FOSL processes.

The LRA requests a lease for the entire installation. The proposal is to construct
additional facilities, demolish several older buildings, dredge the harbor, construct
additional railroad spurs, and make renovations to existing facilities to
accommodate an industrial Sublessee. The LRA requests a 25-year term, beginning
in one month. The Military Department can only agree to a term that does not
extend beyond the expected completion date of the disposal EIS because the
proposed actions could, as a practical matter, irreversibly commit the Military
Department to a particular disposal decision.

SUBLEASING GUIDANCE

The Military Department will generally conduct all leasing-related activities
with the Lessee, not the Sublessee(s).

The rental value of subleases will be negotiated between the Lessee and
Sublessee. The sublease rental may be for a different amount or expressed
differently than that of the lease between the Military Department and the
Lessee (“prime lease™).

Lessees are authorized to sublease property included in a master lease
without obtaining Military Department approval of the sublease, provided
the sublease incorporates the terms of the master lease (except for rental
terms which may be different in amount or expressed differently) and does
not include any provisions that are inconsistent with the master lease. A
copy of the sublease must be provided to the Military Department. In
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accordance with 10 U.S.C. 2692, if the sublease involves the use of hazardous
materials, Military Department approval of the sublease is required.

Rents from subleases will be applied by the Lessee to the protection,
maintenance, repairs, improvements, and costs related to the installation
including LRA marketing and management costs (e.g., LRA staff salaries and
expenses).

The term of a sublease cannot be longer than that of the prime lease.

Subleases will contain provisions reinforcing that such leases do not convey
any right or expectation on the part of the interim user or subtenants to
acquire the leased property from the Military Department.

The provisions of a sublease must be consistent with the provisions of the
prime lease and must contain all environmental provisions included in the
prime lease.

In case of a conflict between the prime lease and any sublease, the prime
lease will control.

5.2.3 Guidance for leasing in furtherance of conveyance
The following guidance applies to leasing in furtherance of conveyance

activities. Are there any
guidelines for “long-
After the Secretary of the Military Department issues a final disposal term” leases?

decision, applications for conveyance of the property from the LRA or other
qualified party and the terms of the conveyance can be negotiated and
approved. However, in the past, immediate conveyance of the property
following agreement on the terms was not possible, usually because
environmental remedial action obligations under CERCLA § 120(h) had not
been fulfilled (see explanation below).

However, property can now be deeded before all remedial actions have been

fulfilled. Section 334 of the NDAA 97 amended CERCLA to allow What is the Early
contaminated Federal property to be transferred to private parties before Transfer Authority?
remedial action has been taken. Commonly referred to as the “Early

Transfer Authority,” the deferral of the requirement to comply with

CERCLA § 120(h) can be granted by the Administrator of EPA with the

concurrence of the Governor of the State (for National Priorities List (NPL)

sites) or the Governor of the State alone (non-NPL sites). In doing so, the

Administrator of EPA or the Governor must first determine that the

property is suitable for transfer and that the deed or other agreement

proposing to govern the transfer contains assurances that all necessary

response actions will be undertaken. Initial guidance on the authority issued

by the Office of the Deputy Under Secretary of Defense (Environmental

Security) (ODUSD(ES)), states that it may be used by the Military

Departments on a case-by-case basis after notice to and consultation with the

ODUSD(ES). Pending the issuance of detailed guidance, it is anticipated that

a process similar to the existing FOST process will be used in determining

suitability and obtaining the Governor’s or EPA’s approval to defer the §

120(h) requirements.
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Relevant Provisions of CERCLA Section 120

CERCLA 8§ 120 establishes a framework for responding to hazardous substances,
pollutants, or contaminants, and identifies specific requirements relating to deed
transfers of any Federal property, which must be satisfied before a deed can be
executed.

On parcels of real property where hazardous substances, pollutants, or
contaminants were stored for one year or more, released or disposed of,
CERCLA 8 120(h)(3)(A)(ii)(I) requires the Military Department to provide a
covenant in all deeds stating that all remedial action necessary to protect human
health and the environment with respect to any such [hazardous] substances
remaining on the property has been taken.

The Military Department can satisfy the requirement that “all remedial action,” as
described in CERCLA § 120(h)(3)(A)(ii)(I), “has been taken” prior to deed transfer
if “the construction and installation of an approved remedial design has been
completed, and the remedy has been demonstrated to the Administrator [of EPA]
to be operating properly and successfully. The carrying out of long-term pumping
and treating, or operation and maintenance, after the remedy has been
demonstrated to the Administrator to be operating properly and successfully does
not preclude the transfer of the property.” [42 U.S.C. § 9620(h)(3)]

Alternatively, in circumstances where a remedy has been accomplished, but no
ongoing treatment or operation and maintenance is required; e.g., “clean closure”
or excavation of soil with off-site treatment, all remedial action means that all
action required to meet applicable State or Federal regulatory standards, including,
as required, State or Federal regulatory approval, has been taken.

Prior to the condition for a deed transfer being met (including an Early
Transfer), immediate possession of all or portions of the installation may be
granted to the ultimate transferee through a lease. This lease will terminate
as soon as the deed conveying the property is accomplished. The reuse
needs of the LRA or other recipients will be considered in determining the
term of the lease.

This document is a lease and is not a conveyance of title. It is an agreement
that grants an exclusive possessory interest in real property for a period of
time for a specified consideration.

The lease must be preceded by an EBS and by a FOSL.

If the proposed use or activity is outside the scope of existing NEPA reviews
or the Military Department disposal decision, additional NEPA analysis may
be required.

The lease should contain provisions similar to the model interim lease
provisions (shown in Appendix D) and all of the DoD standard
environmental provisions (included in Appendix D in their entirety). The
lease must include a right of termination for the Government for breach of
the material provisions of the lease and a right to terminate when the
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property is ready to be conveyed. In all cases, the environmental clauses are
considered material provisions of the lease.

The lease should also contain express provisions or conditions restricting the
use of the property; e.g., the proposed use must be compatible with the
disposal decision; major construction will require Government approval; a
change in use must be approved by the Government. The Military
Department, as landlord, must oversee the Federal interest in the property.

Because of the unique circumstances of each proposed conveyance, a lease in
furtherance of conveyance will be tailored to the specific situation.
Additional terms may be added to reflect site-specific operational,
environmental, natural and cultural resources, and other requirements.
Attention should be given to impacts on wetlands and sensitive habitats.

A lease in furtherance of conveyance should specify:
— The price, terms, and conditions applicable under a negotiated sale; or

— The terms and conditions of an EDC,; if an EDC is anticipated, then the
lease should be tied to an application that has been reviewed and
approved according to the procedures in Chapter 7 of this Manual; or

— The terms and conditions for disposal under alternate authorities.

5.2.4 Environmental/related guidance

The Military Departments are required to complete a series of surveys and
reports prior to leasing or disposing of property. These surveys and reports
address environmental planning (i.e., NEPA), cleanup (i.e., CERCLA) and
preservation (i.e., wetlands, floodplains, and historic resources). Generally, the
schedule for completing this work is based on the projected property disposal
date. However, because leasing requires that many of the same environmental
issues be addressed, the Military Departments are encouraged to accelerate the
schedule for these activities to support the community’s efforts for economic
development through the use of leasing. Below is a summary of the types of
surveys and reports needed to support leasing:

NEPA requirements for environmental impact analysis, in accordance with
Council on Environmental Quality regulations, must be met for all leases
(e.g., by categorical exclusion, EA/FONSI, or EIS/ROD).

Appropriate natural and cultural resources determinations and consultations
(e.g., Secretarial findings regarding wetlands [E.O. 11990] and floodplains
[E.O. 11988], Section 106 consultation under the National Historic
Preservation Act), and air quality conformity determinations under the
Clean Air Act will be completed when required. Appropriate use
restrictions, to the extent required, will be included in the lease.

Consistent with current DoD policy and procedures contained in the Deputy
Secretary of Defense memorandum entitled, “Fast Track Cleanup at Closing
Installations,” dated May 18, 1996, or most recent version (see Appendix F),
an EBS and FOSL are required prior to executing a lease. Consistent with
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this policy, environmental regulators will be notified at the inception of the
EBS and the FOSL, and provided with copies of workable draft documents
as they are available and with the opportunity to review and comment.
Regulatory comments received during the development of these documents
will be reviewed and incorporated as appropriate. Any unresolved
comments will be included as attachments to the EBS report or the FOSL.

Restrictions and conditions identified in the EBS or FOSL shall be
incorporated into leases.

A report documenting the environmental conditions identified in the EBS
will be prepared and signed by both parties. This report will acknowledge
all leasehold conditions identified in the EBS report, as well as any other
environmental conditions that may not be specifically identified in the EBS.

At the conclusion of the lease period, a similar report will be jointly prepared
and signed by the Lessee and the Military Department.

The Military Department, as required by CERCLA § 120(h)(5), shall notify
the State prior to entering into any lease that will encumber the property
beyond the date of termination of DoD’s operations. Content of the
notification is specified in the Fast Track Cleanup Policy. For NPL sites, EPA
is also to be notified.

If applicable, an environmental justice analysis will be performed to
determine whether the lease will disproportionately impact minority or low-
income populations in accordance with E.O. 12898.

5.3 APPLYING FOR AN INTERIM LEASE

This subsection describes the process for expressing interest and applying for an
interim lease. Prospective Lessees of BRAC installation real property should
first review the model information included in this Manual as Appendix D.

5.3.1 Expression of interest

An expression of interest in an interim lease should be in writing and provided
to the Military Department. This expression of interest may be submitted to the
Military Department (installation commander and the Military Department’s
real estate division, or other designated Military Department representative
involved in closing the base) after the approval of closure or realignment.

Generally, the Military Departments will accept expressions of interest only
from the LRA. Any prospective Lessee should direct an expression of interest,
preferably in writing, to the LRA. The LRA will provide notice of such
expressions of interest to the Military Department. If an interest is expressed to
the Military Department, that interest shall be forwarded to the LRA.
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5.3.2 Initial meeting/application package

When the Military Department (or installation) receives an expression of
interest, it will first seek the installation commander’s concurrence that the
facility is available and that the interim use will be compatible with ongoing
missions.

The Military Department should also request a meeting with the prospective
Lessee, especially prior to the first lease at the BRAC installation. The BRAC
Cleanup Team and BTC should participate in these meetings to ensure that
environmental cleanup is closely coordinated with leasing needs and plans. The
purpose of this meeting is to:

Describe the leasing process to the prospective Lessee, including the
application procedure, application and processing timetables, and any other
pertinent information.

Discuss regulatory requirements, the timelines for processing a lease,
examples of allowable “offsets,” and the cost of Government-furnished
utilities.

Informally examine the scope of the proposed interim use to determine
which environmental and realty issues must be addressed.

A model Interim Lease Application Package can be found in Appendix D of this
Manual. An accurate and complete application package must be submitted by
the prospective Lessee. The application package will be reviewed by the
Military Department, using the model internal review criteria also found in
Appendix D of this Manual. The internal review process may result in a request
from the Military Department to the prospective Lessee for additional or more
accurate information. The prospective Lessee will be notified that the
application has been accepted for further processing and of the anticipated
schedule for lease approval and execution.
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6

Maintenance, Utilities,
and Services

Frequently Asked Questions About Maintenance,

Utilities, and Services

¥ What is DoD’s philosophy and goal for maintenance,

utilities, and services at BRAC installations? Section 6.1
¥ What is the general practice used to determine

initial maintenance levels? Section 6.1
¥ How and when are maintenance levels determined? Section 6.2

¥ Who is responsible for determining maintenance levels
and how will the LRA be involved? Section 6.2

¥ Who provides protection and maintenance during the
various phases of base closure and disposal? Section 6.3

¥ Is there guidance for equipment and personal property maintenance? Section 6.4

¥ How will utility systems be maintained and conveyed? Section 6.5

6.1 INTRODUCTION

6.1.1 Philosophy and goal

The Department of Defense is closing installations to prevent the taxpayer from
paying for infrastructure that is no longer needed to support a shrinking
military. The Military Departments need to close bases rapidly to realize
maximum cost savings, but DoD also recognizes the need to close bases in a
manner that will preserve valuable assets and support rapid reuse and
redevelopment. The maintenance of the installation, as well as the provision of
utilities and services, will play a key, if unglamorous, role in ensuring that the
base can be redeveloped for civilian use. Initial protection and maintenance
levels after the installation is approved for closure or realignment will be set in
consultation with the LRA at or above levels required to support the use of such
facilities or equipment for nonmilitary reuse purposes. Such levels will be
sustained for a reasonable period during redevelopment planning and
implementation.
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Title XXIX of the National Defense Authorization Act for Fiscal Year 1994
required the Military Departments to maintain the level of maintenance at
closing bases until a reuse plan is submitted or closure of the installation takes
place. Because of the importance of assisting community economic recovery,
where communities have diligently worked toward reuse the Military
Departments may maintain the properties for longer periods than those

required by Title XXIX.

6.1.2 General practice
Each Military Department’s goal is to close bases, transfer missions, minimize

caretaker costs, and support implementation of the LRA’s redevelopment plan.
However, if no redevelopment plan is prepared, or if no reuse is actively being
pursued for parts or all of the installation, the Military Department should, at its
discretion, reduce maintenance levels to the minimum levels required for
similar surplus government property. This reduction will generally occur
within one year after operational closure or 180 days after the Secretary of the
Military Department completes NEPA analysis and decision making, whichever
is later. Continuance of maintenance is subject to availability of appropriated

funds.

The Military Departments will follow a general practice for closing bases and
establishing, maintaining, and transferring protection and maintenance
responsibility to a reuser. This practice consists of the following elements:

Initial maintenance levels for real property, and their durations, will be
determined on a facility-by-facility basis by the Military Department in
consultation with the LRA and within the limits described in Section 6.2.3.
Such levels of maintenance may be adjusted over time as circumstances

warrant.

Military Department actions required by BRAC legislation or the relocation |
of military missions prior to the installation’s operational closure may impact

the level of maintenance for certain facilities.

Maintenance of personal property will generally be limited to physical
security in the expectation that this property will be quickly conveyed to the “
LRA. (See Chapter 4 of this Manual for more information on personal ‘

property.)

Property will be transitioned from its active mission maintenance level to its
initial maintenance level (also called the caretaker maintenance level) after
the property is no longer put to military use or the active mission departs

(see Section 6.3). ‘
The Military Department will maintain facilities on a building-by-building |
basis, relinquishing its responsibility when an individual facility is occupied
for reuse (e.g., interim leases, leases in furtherance of conveyance, or deed
transfers; see Chapters 3 and 5 of this Manual for additional information).
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Maintenance functions that are the responsibility of the Military Department
can be performed by a variety of service providers, under funding
arrangements with the Military Department. All such maintenance
providers will sustain the maintenance levels agreed to and funded by the
Military Department.

The Military Department will notify the LRA of any intended change in an
established initial maintenance level for a facility, or part thereof, or item of
personal property, should such a change in maintenance level become
necessary (e.g., closure or change in mission, no reuse apparent for the
property, or expiration of the maintenance periods identified in Section
6.2.3). This notice will occur prior to the reduction in maintenance level, and
the LRA will have a reasonable period of time, as determined by the Military
Department, in which it can submit comments on the proposed reduction.

Procedures and responsibilities for providing common services (fire
protection, security, utilities, telephones, roads, snow/ice removal, etc.) must
be discussed and resolved in the earliest stages of LRA consultation.

6.2 ESTABLISHING INITIAL MAINTENANCE LEVELS IN CONSULTATION
WITH THE LRA

6.2.1 Determining initial maintenance levels

The Military Department will meet with the LRA after the approval of the
installation for closure or realignment (and again periodically during the
redevelopment planning process, if necessary), to discuss the LRA’s reuse plans
and to work toward establishing initial and ongoing maintenance levels. Initial
maintenance levels for all real property vacated as a result of BRAC will be at or
above levels required to support the use of any such facilities or equipment for
nonmilitary reuse purposes, but will not exceed the standard of maintenance in
effect at the approval of the closure or realignment. Other criteria for
establishing those levels include:

Intended property reuse as identified in the redevelopment plan (as
prepared according to the procedures described in Chapter 3).

Projected date of property reuse as identified in the redevelopment plan or
accompanying business plan.

The cost of continued maintenance, including caretaker costs, when weighed
against resource availability, as determined by the Military Department.

The type(s) of maintenance and common services (roads, fire, security,
utilities, etc.) required or requested.

Property value (including replacement cost).
Military Department obligations under Section 106 of the National Historic

Preservation Act (for properties listed on or eligible for inclusion on the
National Register of Historic Places), and other applicable statutes.
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6.2.2 Maintenance levels at BRAC installations

The Military Departments use pre-established maintenance levels that generally
exceed the minimum levels required for excess and surplus Federal property.
These are based on reuse potential and the anticipated time until reuse, as well
as a desire to support the local redevelopment of closing installations. Each
Military Department will explain their maintenance levels (and how they are
determined) to the LRA during the initial consultation. Initial maintenance
levels will at a minimum ensure weather tightness, limit undue facility
deterioration, and provide physical security.

The Military Departments have developed specific maintenance levels
that consider several factors, including:

Required operational status of the facility and the level of effort and scope of
work necessary to sustain that status;

Anticipated time until facility reuse (e.g., whether the facility should be
“mothballed” or “pickled”); and

Location-specific climatic conditions (e.g., air conditioning,
dehumidification, and heat).

6.2.3 Maintenance periods

Where continuing maintenance would foster likely redevelopment, the Military
Departments normally will sustain the initial level of maintenance or other
levels that support the likely reuse for the later of:

One year after operational closure of the base, or

180 days after the NEPA analysis and decision making for the relevant
property (e.g., disposal ROD, post-FONSI disposal decision) has been
approved by the Secretary of the Military Department,

unless reuse has already been achieved.

For such installations closed prior to the publication of the Department’s Final
Rule for Revitalizing Base Closure Communities (July 20, 1995) where
maintenance is still ongoing, maintenance of property not in reuse will normally
extend no longer than one year from the date of publication of the Rule. For
installations affected by multiple rounds of BRAC, the above one-year/180-day
rule will be in effect from the date of approval of the last round of BRAC that
affected the installation.

Example timelines for initial maintenance levels are shown in Figure 6-1. Black
bars in the figure indicate the durations for which post-closure initial
maintenance levels will be sustained for the two cases shown. In Case 1, initial
maintenance levels are sustained for a full year after closure because this period
is longer than 180 days after disposal decisions. Case 2 shows a longer
maintenance period because the maintenance levels are sustained for 180 days
beyond approval of disposal decisions.
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Closure Date

___ Date of Approval 6-year Closure ___
of Closure NEPA Documentation End Date

v Approved v
Case 1 1]
Maintenance period FU
determined by (1 year after closure date)

closure date . . .
Post-Closure Initial Maintenance Levels Sustained

Case 2:
Maintenance period l: s

determined _by NEPA _ (180 days after NEPA documentation)
documenta|1t|on ‘

oy

Year 1 Year 2 Year 3 Year 4 Year 5 Year 6

Figure 6-1. Example Timelines for Initial Maintenance Levels
at BRAC Installations

The Military Department may extend the period for initial or adjusted
maintenance levels for property still under its control, if the Secretary of the
Military Department determines that the LRA is actively implementing a plan
and such levels of maintenance are justified. Examples of active implementation
include:

Substantial portion(s) of the base have been leased to the LRA.
A lease in furtherance of conveyance has been negotiated.
The LRA or a local utility company has taken ownership of utility systems.

Periods of post-closure maintenance at levels to support likely reuse will in most
cases significantly exceed the minimum periods required by BRAC legislation
(Section 2902 of Title XXIX of NDAA 94, the Pryor Amendments).

Water supply, electrical power and sewage disposal facilities may have to be
operated after mission departure at rates far below their designed capacity.
Because of this, an engineering analysis should be performed to determine
which structural and operating changes are necessary (e.g., valve closures in
water supply systems or power shutoff in unused facilities) to ensure lawful and
cost-effective operation.

All periods of initial maintenance will be terminated when an agreement for
reuse of the property (i.e., interim lease or other transfer, lease in furtherance of
conveyance, or deed) is executed. In the case of Federal Aagency transfers, the
Military Department and the receiving Agency will coordinate the transition of
maintenance responsibilities, but Federal Agencies will generally be expected to
assume this responsibility as soon as the Military Department makes the
property available for transfer.
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6.2.4 Disagreements

Should the LRA disagree with the Military Department’s determination of
initial or subsequent maintenance level, every effort will be made to resolve that
disagreement at the lowest possible level within the Military Department’s
chain of command. Final authority for resolving disagreements rests with the
Secretary of the Military Department or the official to whom the Secretary
delegates that authority.

6.3 FACILITY MAINTENANCE AND COMMON SERVICES

6.3.1 Maintenance providers

Protection and maintenance of property can be performed by several different
entities, depending on the particular phase of base closure and disposal (see
Table 6-1). In general, funding for maintenance of property not in reuse will be
provided by the Military Department; property that is being reused will be
maintained at the expense of the user.

Pre-Closure. Prior to operational closure, the Military Department will
retain responsibility for protection and maintenance of the installation.
However, property that is being reused under a lease will be maintained by
the Lessee (typically the LRA,; see also Chapter 5 of this Manual for more
information on leasing). The departing mission will be required to place the
facilities into the agreed-upon initial maintenance levels as they are vacated
prior to operational closure. Pre-closure maintenance of vacated facilities
may be provided through a caretaker contract or cooperative agreement (see
definitions below).

Post-Closure, Pre-Disposal (initial maintenance levels). Following
operational closure, the active mission will no longer bear responsibility for
property maintenance. It is to the Military Department’s and the local
community’s benefit to establish operation and maintenance procedures for
common services as early as possible but before operational closure. The
Military Department will continue to fund initial maintenance levels after
closure for the time periods identified in Section 6.2.3. Funding of protection
and maintenance activities can occur through several mechanisms:

— A caretaker contract, under which a military-procured contractor
performs protection and maintenance.

— A cooperative agreement, under which the LRA or another qualified
community entity performs protection and maintenance caretaking on a
non-profit, cost-reimbursement basis, under an agreement with the
Military Department. Cooperative agreements may also be used in
appropriate cases to provide for protection and maintenance of properties
that will be disposed of at a realigning base.

— A support agreement with another military organization.

— A residual Government work force.
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Base Closure and Disposal Phase

Post-Closure,
Pre-Disposal

Protection and
Maintenance Agent

Pre-Closure Post-Disposal

Military Department (Support Agreement**) Not Applicable

Lessee (Leased Property) (Leased Property) Not Applicable

(Cooperative (Cooperative

Agreement) Agreement**) Not Applicable

LRA or Community

Caretaker (Caretaker Contract) | (Caretaker Contract**) Not Applicable
Contractor
Transferee Not Applicable Not Applicable (Deeded Property)

**Scope of work reduced when periods in Section 6.2.3 expire.

Table 6-1. Protection and Maintenance Agents at BRAC Installations

Post-closure, pre-disposal (minimum maintenance levels). After expiration
of the time periods identified in Section 6.2.3, the Military Department will
normally reduce maintenance levels to the minimum level for surplus
Government property required by 41 CFR § 101-47.402 and § 101-47.4913.

Leased property. Protection and maintenance of property being reused
under a lease will be the responsibility of the Lessee.

Post-disposal. Once property has been disposed of, the Military Department
will not provide funding for protection and maintenance. Protection and
maintenance of leased or conveyed property will be the sole responsibility of
the transferee.

6.3.2 Maintenance activities

Maintenance of real property, facilities, and equipment can entail a wide range
of activities. Although specific maintenance activities will be determined by the
Military Department in consultation with the LRA, such activities can include:

Interior and exterior physical inspections of buildings, including building
shells and exterior windows and doors, to verify security and structural
soundness.

Scheduled operational inspections and routine maintenance for utilities
including heat, air conditioning, water supply and plumbing, electricity,
sewage, gas, and fire protection systems.

Maintenance and inspection of elevators and other installed mechanical
equipment.

Pest control, such as periodic termite inspections.
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Grounds maintenance, including grass mowing and fire breaks.

6.3.3 Activities not considered maintenance
Certain activities that may be desirable for reuse and redevelopment purposes
are not considered normal maintenance responsibilities. For example:

Building demolition.

Asbestos abatement and lead-based paint removal beyond those actions
required by law and regulation.

Installation of facility-specific utilities or utility meters.

Construction or modifications in order to meet Federal, State, or local
building or utility infrastructure codes.

Property improvements or alterations that are not necessary to protect public
health and safety will not be made as part of military-funded protection and
maintenance.

6.3.4 Common services
Common services must also be arranged for the installation after mission
departure, include the following:

Road maintenance (snow/ice removal).
Physical security (police).

Utility services.
— Electricity

— Water/sewage
— Telephone

— Gas

Fire/emergency services.

6.4 EQUIPMENT AND PERSONAL PROPERTY MAINTENANCE

The Military Departments will generally follow a standard approach for
establishing and maintaining minimum levels of maintenance for items of
equipment and other personal property. This approach is based on the general
practice described in Section 6.1. Some additional guidelines for personal
property and equipment apply:

Equipment and personal property will be transitioned to their initial
maintenance levels as their mission use ceases or the active mission departs.

Equipment and personal property will be physically secured, at the Military
Department’s option, in either a central location or in individual facilities.
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Example: Initial Maintenance Levels

An installation in the Southwest has been identified for closure and a closure date
determined. While facilities are occupied by active military units, they will maintain
the buildings, but drawdown of base personnel will begin soon and will continue over
a two-year period until all of the active mission has departed.

Building 1 is a new, single-floor administrative building at a closing installation.
During a building-by-building discussion of initial maintenance levels, the Military
Department and the LRA estimate that the building should be converted to reuse
within two years. The Military Department, in consultation with the LRA, sets the
initial maintenance level of the building based on reuse and the location-specific
climatic conditions (see Section 6.2.1). The building is then given a maintenance
level (e.g., Level Ill) based on Military Department-specific guidelines. When the
unit occupying the building departs, the building is converted to its assigned
maintenance status and that status is maintained by the Military Department until
closure. Because reuse is expected within a short timeframe, but not immediately,
the building is maintained in an intermediate status. No heat is provided for the
building because of the Southwestern climate. Provision of air conditioning to
control humidity is considered, but is rejected because of naturally low humidity.
The facility is inspected regularly and after special events such as severe
thunderstorms, and repairs necessary to maintain the building in its initial
maintenance level are performed. Building equipment is maintained through
scheduled operational system checks and preventative maintenance inspections.
The water is turned on monthly to toilets, urinals, faucets, fountains, etc., to keep
them in working order. After closure the maintenance is transferred to the post-
closure maintenance agent. In the case of Building 1, this is to the local community
through a cooperative agreement. The post-closure maintenance agent continues
to maintain the facility until it is leased to a local business. The Lessee then
maintains the building as part of its lease.

Building 15 is an old storage warehouse. The Military Department and the LRA
discuss potential reuse, but cannot identify a probable one due to the poor
condition and advanced age of the warehouse. The initial maintenance level is set
to the lowest level, indicating no reuse identified. When the unit using the
warehouse departs, the building is permanently closed. The windows and
entrances are secured and unauthorized personnel and visitors are prevented from
entering the facilities and grounds. All utilities are disconnected and properly
terminated. The building is inspected annually and after severe storms, but only
conditions adversely affecting public health, the environment, or safety will be
addressed.

Maintenance of installed equipment and related personal property will be at
the initial levels for the associated real property, as set by the Military
Department in consultation with the LRA. Duration of initial maintenance
will be as specified in Section 6.2.3, after which time only physical security
will be provided.

Maintenance of non-installed equipment and non-related personal property

is predicated on the LRA’s ability to acquire control of these items
independent of real property and is normally restricted to physical security.
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The Military Department will discontinue its responsibility for personal
property maintenance upon reuse (e.g., when the personal property is
included in interim leases or leases in furtherance of conveyance, is related to
real property in deed transfers, or is transferred by bill of sale). Generally,
this means the Military Department will maintain personal property for a
period of no more than 60 days after the date on which the LRA (or other
recipient) has been offered the opportunity to take possession of the

property.

The Military Department will notify the LRA of any intended change in an
established maintenance level for equipment or personal property, should
such a change become necessary (e.g., closure or change in mission, no reuse
apparent, or expiration of maintenance periods in Section 6.2.3). This notice
will occur prior to the reduction in maintenance level.

6.5 UTILITY SYSTEM MAINTENANCE, OPERATION, AND DISPOSAL

6.5.1 DoD policy guidance

DoD and the Military Departments will encourage the LRA to consider and
address the operation, maintenance, and conveyance of utilities or utilities
service contracts in its redevelopment plan. Utilities include:

— Water/sewage.

— Storm water.

— Electricity.

— Energy plants (heating/cooling).

— Waste collection and recycling.

— Gas (natural and liquid propane).

— Telecommunications lines (e.g., telephone and cable TV).

The Military Department will encourage the LRA to find a mechanism
(e.g., lease or license) and willing recipient in order to transfer a closing
installation’s utility systems to local entities (public or private) before the
date of operational closure (or as soon as practicable after closure), in order
to provide continuity of service.

At realigning installations or when property is being retained by a Military

Department, decisions about the transfer and disposal of utility systems are
at the discretion of the Military Department and should be based upon the

individual facts and circumstances.

It is DoD’s view that the community is best served when the Military
Department transfers utility systems to local control (the LRA or other
private or public concern) early in the closure process. For example, the
sooner the LRA (or other private concern) accepts transfer of the utility
systems, the sooner it can receive assistance (e.g., Economic Development
Administration [EDA] grants) necessary to upgrade or rework systems to
meet its specific requirements. Moreover, if the LRA or local utility
company operate the utility systems, prospective tenants will have more
confidence that they will have continued utility services once the base is
closed.
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Generally, existing military base utility systems are operational. All utility
systems will be transferred in an “as is” condition and will not be improved
before transfer.

The Military Department should offer technical assistance to the LRA
throughout the process of utility transfer and consult with the LRA on
options and negotiations concerning utilities.

Military Departments will not make improvements or upgrades to utility
systems to comply with local code or for other reasons. Some early transfer
and EDA grants are available for improvements and upgrades.

Operation of utility systems by the Military Department at a closed
installation will be at the minimum level required to sustain caretaker
operations. Operation to support reuse in excess of that required for
caretaker operations will be the responsibility of the LRA.

6.5.2 Time periods for military operation of utilities
The Military Departments may operate the utility systems for the later of:

One year after operational closure of the base, or

180 days after the disposal decisions for the relevant property by the
Secretary of the Military Department,

unless reuse has already been achieved.

For installations closed prior to the publication of the Department’s Final Rule
on Revitalizing Base Closure Communities (July 20, 1995), where utility systems
are still being operated, utility service may normally extend no longer than one
year from the date of publication of the Rule. For installations affected by
multiple rounds of BRAC, the above one-year/180-day rule will be in effect
from the date of approval of the last round of BRAC that affected the
installation.

The Military Department may extend the period for providing utility service if
the Secretary of the Military Department determines that the LRA is actively
implementing a redevelopment plan that will achieve necessary transfer of the
utility systems.

6.5.3 Disposal authorities for utility systems

It is DoD’s policy to dispose of utility systems as early in the base closure
process as possible. The Military Department will negotiate transfers of utility
systems on a case-by-case basis. The installation should work with the local
environmental authorities to convey existing environmental permits at the same
time the utility is conveyed, regardless of the means of conveyance.

Utility systems may be transferred by lease, license, bill of sale or by deed, or by
a combination of these. If by bill of sale, appropriate easements or franchises
must be provided.

Several authorities exist for the conveyance of utility systems, including:
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Power transmission lines (including electric and gas lines). Sale at fair
market value under 50 U.S.C. App. § 1622(d), 41 CFR § 101-47.308-1.

Water and sewer systems. Public benefit conveyances for public health
purposes under 40 U.S.C. § 484(k)(1), 41 CFR § 101-47.308-4.

Advertised and negotiated sales under 40 U.S.C. § 484(k),
41 CFR § 101-47.304.

Economic Development Conveyance.

In exercising the above options, the Military Department’s primary goal is to
foster economic development and ensure that the facilities can be serviced by
utilities through local utility providers. Therefore the qualifications and
financial capability of the provider are of the greatest importance.

Examples of Utility System Conveyances

Economic Development Conveyance (Sacramento Army Depot)
The Corps of Engineers estimated that utility infrastructure requirements at
Sacramento Army Depot would total $22 million. Part of this estimate was based on a
Pacific Gas and Electric (PG&E) electrical engineering study funded by the Army. The
local utility providers, the Sacramento Municipal Utility District (SMUD) and Pacific
Bell, were not interested in the electrical and phone systems. The City of Sacramento
will receive the utilities as part of the Economic Development Conveyance for the
Depot. Initially, the City will maintain and operate the utilities as a private developer
for the entire parcel,
later privatizing the systems. A lessee will use $17 million in City loans to upgrade the
utilities and buildings. These costs will offset the fair market value rent due the Army.
Tenant rates will initially include an estimated pro-rata utility charge.

Public Benefit Conveyance (Castle Air Force Base)
The City of Atwater requested a public benefit conveyance of the base water system
with the Department of Health and Human Services (HHS) as the sponsoring Agency.
In a supplemental Disposal Record of Decision (ROD), the Air Force assigned the
water and wastewater systems to HHS upon a formal request for conveyance of these
systems for use in the protection of public health. This request for a public benefit
conveyance was authorized under the authority of 40 U.S.C. 8§ 484(k)(1)(B).

Public Sale (Mather Air Force Base)
At Mather AFB a supplemental Disposal ROD offered the gas, electric, and telephone
lines to Sacramento County under a negotiated sale or at public auction. When the
County declined to buy these systems, the Air Force auctioned them. Two bids were
received for the electric system, the larger of which was an offer of $10,000 from
SMUD. SMUD estimated that it would take $3 million to bring the electric system at
Mather up to code. There was one bid of $1,467 for the gas system and one bid of
$2,151 for the telephone system.
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Frequently Asked Questions About Economic Development

Conveyances

¥ What is an Economic Development Conveyance (EDC)? Section 7.1
¥ Who is eligible to apply for an EDC? Section 7.1
¥ What must an EDC application contain? Section 7.2
' What criteria are used in evaluating an EDC application? Section 7.3
¥ How are the terms and conditions for payment determined? Section 7.4
¥ What justification is necessary to receive a discounted EDC? Section 7.4
' What financing options are available for an EDC? Section 7.4
\ Are there examples of successful uses of an EDC? Section 7.5

7.1 INTRODUCTION

7.1.1 A new authority: an additional tool for communities

Following the July 1993 announcement of the President’s program to revitalize
base closure communities, Congress created a new property conveyance
authority, designed specifically to ease the economic hardship caused by base
closures. Section 2903 of Title XXIX gives the Department of Defense the
authority to transfer property to Local Redevelopment Authorities, for
consideration at or below estimated fair market value, to spur economic
redevelopment and job creation. This tool is referred to as the “Economic
Development Conveyance.”

7.1.2 Philosophy behind an EDC—Keys to success

Property at a closing military installation can be a valuable resource to a
community’s future economic development. While some bases in their current
condition represent a valuable and marketable asset today, many bases will
require substantial infrastructure investment to be reused in the private real
estate market. With appropriate investment of time and money, they can
become a valuable asset. The EDC was created to facilitate property transfer for
community economic recovery while obtaining fair and reasonable
compensation for the Federal Government.
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GUIDING PRINCIPLES FOR THE MILITARY DEPARTMENTS

Job creation and rapid property transfers are the main goals.
Work with the community to reach these common goals.

Remember that quicker property transfers will benefit the Government through
savings of protection and maintenance expenses. Waiting for the highest
theoretical price for property may result in lower present value, or nothing at all.

Focus on reaching agreement on realistic market trends. Due to the wide range
of conditions existing in affected communities, appropriate market trends could
result in estimates of fair market value ranging from zero to hundreds of millions
of dollars.

Encourage the community to take as much property as can be justified as part of
an EDC. The EDC parcel should include a variety of properties, some of which
may not be of immediate value without improvement, and some of which must
be used to leverage financing for needed improvements.

Look at community investment and risk. The more the community is investing in
the overall development, the more they are contributing to the overall value. The
less the community is investing, the higher the risk for the Federal Government
and the more the Government is contributing to the overall value.

Look at the financial resources of the EDC applicant. Be wary of undercapitalized
entities, because without proper capital, the development may not be able to
support the necessary investments to create and maintain job generation.

Remember that the EDC is a new tool, specifically designed to allow for
flexibility. There is no single way to structure an EDC or a cookie-cutter answer
that applies in all cases. Keep in mind you are not bound by typical GSA rules for
valuation or payment terms and conditions. This new authority should be used in
creative and innovative ways!

7.1.3 Definition of an EDC

An EDC was created as a new method for transferring real property to an LRA
to help spur local economic development and job creation. An EDC may be
with or without initial payment at time of transfer and may be at or below the
estimated fair market value of the property. Terms and conditions of payment
to the Department of Defense are fully negotiable. These negotiations should be
fair and reasonable to both parties and strike a balance between compensation
to the Federal taxpayer and the need for the EDC to spur redevelopment and
job creation.

7.1.4 Appropriate uses of an EDC

The EDC should be used when an LRA wants to obtain property for job-
generating purposes, and the uses proposed by the LRA’s redevelopment plan
cannot be accomplished under the other Federal property transfer authorities.
While the primary use of the EDC must be for long-term job creation and
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economic redevelopment, the inclusion of other properties that facilitate this
goal (e.g., housing for factory workers) may be acceptable.

Other such Federal property transfer authorities include the Federal Property
and Administrative Services Act (FPASA) of 1949 (40 U.S.C. § 471 et seq.) and
public airport conveyance authorities (49 U.S.C. 8§ 47151-47153) that allow for
transfers of property to units of government or non-profit institutions that
maintain the use of property for various public purposes including, but not
limited to, parks, public health, education, aviation, historic monuments, and
prisons. DoD will not supplant these existing public benefit transfer authorities
with EDCs and will work to ensure transfers of property under public benefit
transfers are in accordance with the sponsoring Federal Agency regulations.
The FPASA also allows for negotiated sales at fair market value to eligible
public entities for public purposes or direct sales through a public bid process.
(See Federal Property Management Regulations and sponsoring Agency
regulations in Appendix E.)

Utility distribution systems and transportation networks form an integral part
of infrastructure, which will often serve new development in the creation of
jobs. Where other disposal authorities are not appropriate, these systems may
be considered for inclusion in an EDC application.

7.1.5 Eligible EDC recipients Who is eligible to
An LRA officially recognized by the Secretary of Defense through OEA is the apply for an EDC?
only entity eligible to receive property under an EDC. The LRA may be a State

or local government or an authority or instrumentality established by a State or

local government that is responsible for directing implementation of the

redevelopment plan. It should have broad-based membership, including, but

not limited to, representatives from those jurisdictions with zoning authority

over the property. Consequently, applications submitted by entities other than

LRAs will not be considered.

7.2 APPLICATION PROCEDURES

An application must be prepared by the LRA as its formal request for property
and to assist the Military Department in satisfying its statutory obligations
under Title XXIX. Although it is the LRA’s responsibility to prepare a complete
application to justify both the use of the EDC as the transfer method and the
specific terms they offer, the Military Department should assist them with
developing the application. A great deal of the information necessary for an
application is readily available to the LRA through the community planning
process and supported through existing DoD technical and financial resources.
To the extent information that would assist in redevelopment planning is
available from existing studies, it should be made available. In general, the
process should be a cooperative effort in furtherance of the goal of the Military
Department to rapidly transfer property and the desire of the LRA to receive
the property for long-term job creation.

Beyond the standard planning information, LRASs should incorporate a
business/operational plan into their overall base reuse planning. This effort will
assist LRAs in identifying necessary implementation resources and establishing
a community-based proposal for the Military Department’s consideration. This
business/operational plan will form the basis for community negotiations on the
purchase price for the property. Accordingly, the Military Departments should
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share market trends underpinning their appraisal as soon as they are available
and the LRA should strive to include this data in its analysis.

Before an application is prepared, the LRA should meet with the Military
Department, the BTC, and the OEA Project Manager in a pre-application
workshop to discuss: property acquisition alternatives; the requirements of an
EDC application; the timetable for Military Department actions; and the LRA’s
timetable and needs to ensure that an adequate planning effort is undertaken.

7.2.1 Timing of the EDC application

Before an EDC application can be submitted, the LRA must adopt a
redevelopment plan (see Section 3.4.2, Contents of the redevelopment plan) that
will be included in its submission to HUD as well as provided to the Military
Department for consideration in its review under NEPA. The Military
Department responsible for the property shall then establish a reasonable
timeframe for submission of an EDC application. The timeframe should not
extend past one year from the submission of the redevelopment plan or the
closure date for the installation, whichever is earlier. These timeframes should
be communicated to the LRA in writing. If an application is not made within
the timeframe established by the Military Department or the LRA no longer
desires to apply for an EDC, disposal may proceed under alternative methods
including a negotiated or public sale of the property. The LRA always has the
option of acquiring property under the FPASA, and thus it may not be
necessary to complete an application for an EDC within the stated timetables.

7.2.2 Amount of property included in an EDC

The EDC should be used by LRASs to obtain large parcels of the base rather than
individual buildings. The income received from some of the higher-value
property should be used to offset the maintenance and marketing costs of the
less desirable parcels. While the LRA is not permitted to select only high-value
facilities for the EDC parcel, they will not be required to take more property
than could be supported by the long-term redevelopment efforts. Generally,
there should be only one EDC application per installation, so the size of the EDC
parcel should be carefully selected. At the LRA’s discretion, personal property
may be requested as soon as it is available for disposal through a separate EDC
application.

7.2.3 Contents of the application

The application should explain why an EDC is necessary for economic
redevelopment and job creation. The application does not need to be overly
complex, nor does it require a great deal of new information. In most cases the
information should have been gathered as part of the overall planning process.
Since this process was designed as a flexible tool to meet individual facts and
circumstances, there is no requirement that all applications look the same. The
Military Departments and the community should work together to agree on the
types of information needed to properly evaluate an application.

The application should contain the following elements:
A copy of the adopted redevelopment plan.

A project narrative including the following:
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— A general description of property requested.
— A description of the intended uses.
— A description of the economic impact of closure on the local communities.

— A description of the financial condition of the community and the
prospects for redevelopment of the property.

— A statement of how the EDC is consistent with the overall
Redevelopment Plan.

A job generation schedule, including a description of how the EDC wiill
contribute to short- and long-term job creation and economic redevelopment
of the base and community. The projected number and type of new jobs it
will assist in creating should be estimated.

A business/operational plan for the EDC parcel. This plan presents a
blueprint for LRA implementation of the redevelopment plan, including the
financing, management, and municipal service requirements for reuse. The
overall analysis will depict how the recognized obligations will be met along
with the following:

— A development timetable, phasing schedule, and cash-flow analysis.

— A market and financial feasibility analysis describing the economic
viability of the project, including an estimate of net proceeds over the
projected development period, the proposed consideration and payment
schedule to the Department of Defense, and the estimated fair market
value of the property.

A market analysis should explore the current availability and
absorption of the type of property proposed in the EDC parcel and a
projection of future demand for similar property. To ensure some
connectivity between the business plan and the Military Department’s
appraisal efforts, the LRA’s business planning activity should be
scheduled so that it may incorporate market trend data from the
appraisal.

See Table 7-1 for a potential format for a project pro-forma as a way of
addressing this requirement. In this instance, the pro-forma reflects a
predominately commercial development. Remember that each
application is likely to be different and may not need to go into the
same detail as the model provided.

— A cost estimate and justification for infrastructure and other investments
needed for the development of the EDC parcel. For example:
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The estimated costs for improvements and a description of the need
for that level of investment should be offered. This could include a
description of the alternatives explored and the cost/benefit analysis
of that type of investment. For example, if the LRA plans on creating
a new park as a centerpiece for an office complex, contrast the costs
and benefits of creating a $1 million park versus a $10 million park.

A description of the income that may be generated from that
investment. For example, if $10 million was needed to expand the
water and sewer system, estimate the income received from the new
customers at the base that could pay for a portion of the new
investment.

Developer Spreadsheet

Pre-tax Cash Flow Analysis

Symbols YR1 YR2 YR3 YR4 YRS YR. YR. YR. YR. YR1H

REVENUES

+ Gross Rent + G.RENT

+ Other Income + 0. INCOME
+ Tenant Contribution + T. CONTB.
= Gross Income or Gross Rent = G. INCOME
- Vacancy Contingency - VAC

% Vac. Rate x Gross Income

= Effective Gross Rent = EGR
(or Gross Collections)

Operating Expenses

Insurance ($___p.s.f.)

Maintenance & Structural Repairs
($__pst)

Management Fees

Property Taxes ($___p.s.f.)

Misc. Operating Expenses

Reserves
- Total Operating Expenses - OPR. EXP.
= Net Operating Income = NOI
- Debt Service (Annual Principal & - DIS
Interest)
- Debt Service - DIs
= Cash Flow Available for Distribution = CF

CASH-ON-CASH ROI

Cash Flow Available for Distribution CF | %| %B| B| %] %] %] B| %B| %
Original Equity Investment EQ

Table 7-1. Pro-Forma Developer Speadsheet for Cash Flow Analysis

— Local investment and proposed financing strategies for the development.
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This is probably the most important part of the application because it
provides the basis for the Military Department’s determination as to
the project’s feasibility. The LRA should describe how it will finance
the project; e.g., through taxes, bond financing or partnership with
private sector interests. This may include a statement from bond
counsel or potential financial investors of their interest in assisting the
overall development. In instances where the business plan analysis
results in marginal values, detailed information on the source of any
public or third party funds should be provided.

Bond Financing

Ft. Devens, Mass.—In January of 1994, the State of Massachusetts passed
landmark legislation creating the Devens Enterprise Commission to guide the
redevelopment of the former Ft. Devens. With this legislation, the State provided
$200 million in bonding capacity for the Massachusetts Government Land Bank to
use to fund the redevelopment efforts.

NAS Glenview, lll.—Even before the base was closed, the Village of Glenview
obtained the authority to issue $60 million in bonds for the specific purpose of
making infrastructure improvements to NAS Glenview. The repayment of the
bonds will be derived from the increase in property taxes the Village will receive
once the base is transferred and placed on the tax rolls.

A statement describing why other Federal property transfer authorities—
such as public or negotiated sales and public benefit transfers—cannot be
used to accomplish the economic development and job creation goals.

A statement including the amount and form of the proposed discounted
consideration, a payment schedule, the general terms and conditions for the
conveyance, and the projected date of conveyance. If a transfer is requested
for less than the community’s estimated value, an analysis justifying the
discount shall be provided.

A statement of the LRA’s legal authority to acquire and dispose of the
property.

Additional information may be requested by the Military Departments to allow
for a better evaluation of the application.

7.2.4 Valuation

A key to a successful EDC is a proper and realistic valuation of the property.
This must be done in a cooperative fashion, with both the LRA and the Military
Department using realistic market trends that are right for the local
marketplace.

Title XXIX requires that the Secretary of the Military Departments determine the
estimated fair market value of the property before conveying property through
an EDC. The estimated fair market value should be expressed as a range of
values based on the intended land uses outlined in the redevelopment plan.
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The Military Department should begin its appraisal as soon as possible
following submission of the final redevelopment plan, ensuring the effort is
underway within six months from the final plan submission. A copy of the
appraisal instructions or scope of work shall be provided to the LRA at the
earliest possible time. Once the appraisal is underway, market trends shall be
provided iteratively to ensure the community’s analysis benefits from the effort.
To ensure some connectivity between the business plan and appraisal efforts,
OEA shall inform the Military Department when it has approved community
planning assistance for a business plan. Similarly, LRA business planning
activity should be scheduled so that it may incorporate market trend data from
the appraisal in its analysis.

Market trends — Market trends provide a linkage between the community’s
business plan and Military Department’s appraisal. As such, both efforts
should strive for the inclusion of similar data in their respective analyses.

When designing specific market trends, the following factors should be
considered:

— Escalation and market absorption rates for the different types of land use
in the local redevelopment plan

— Base rental/sale income at the base year for types and classes of property
and a rate of inflation

— Cost of infrastructure improvements needed to meet State and local codes
and meet market demands to arrive at the target rent/sale price

— Maintenance costs before sale/lease
— Applicable discount and capitalization rates
— Developer’s profits

In most cases, because of the lack of comparable sales for properties the size
and complexity of EDC transactions and the physical obsolescence of many
military buildings, a standard real estate appraisal using the comparable or
cost approach to value should not be used. The income approach to
valuation will probably be the preferred approach. The elements of the
income approach, projecting net operating income based on market trends
and selecting a capitalization rate, can be used as part of the process in
determining value for an EDC, and will normally be a central element in the
business/operational plan. Fair market value should be estimated in terms of
its present value, not its value after development. Therefore, the valuation
process should identify current and projected market rents for the uses
defined in the Redevelopment Plan or create rental income trends to be used
in determining the estimated fair market value. The capitalization rate
chosen should also be a function of rates of return in the present-day
marketplace adjusted for risk. The estimation of fair market value then
becomes a function of the economic value, derived from the projected net
operating income and the capitalization rate using present-day market and
absorption trends. The estimated fair market value then is the economic
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value minus the cost to cure the physical and infrastructure obsolescence of
the base to make the space and land usable in present-day market conditions.

Example: Income Approach to Valuation of Property

GROSS ANNUAL REVENUE

Gross Building Area 600,000 sq. ft.
Net Leasable Area 600,000 sqg. ft. x 85% = 510,000 sq. ft.
Annual Rent/Sq. Ft. $7.00
Annual Income at 100% Occupancy $3,570,000
Vacancy Factor (10%) —357,000
Gross Annual Revenue $3,213,000
Total Operating Expenses -1,120,000
Net Operating Income $2,093,000
ECONOMIC VALUE

Capitalization Rate 15%
Net Operating Income $2,093,000
Economic Value $13,953,333

CAPITAL INVESTMENTS (cost of cure)

Building Renovation (@ $9.00/sq. ft.) $5,400,000
Demolition 600,000
Infrastructure Repair/Replacement 6,200,000
Total Capital Investment $12,200,000
ESTIMATED FAIR MARKET VALUE

Economic Value $13,953,333
Total Capital Investment —12,200,000
Estimated Fair Market Value $1,753,333

7.3 APPLICATION REVIEW AND APPROVAL

7.3.1 Authority to approve an application

After receipt of an application for an EDC, the Secretary of the Military
Department will determine whether an EDC is consistent with the criteria stated
in the regulation and is appropriate to spur economic redevelopment and job
creation. The terms and conditions proposed will be examined to determine if
the offer is fair and reasonable. The Military Department may also consider
information independent of the application, such as views of other Federal
Agencies, appraisals, caretaker costs, and other relevant information.

Upon receipt of an application, the Secretary should establish an estimated time
period within which the application will be reviewed and inform the LRA of the
time period.

What criteriaare || 7.3.2 Criteria used to evaluate an application
used in evaluating || The following criteria and factors will be used, as
an EDC application? || appropriate, to evaluate the proposed terms and
conditions of the EDC, including price, time of payment,
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and other relevant methods of compensation to the Federal Government. These
factors are not a checklist and therefore there is no requirement that all elements be met.
Instead, these factors are meant to serve as guidance for decision makers.

Adverse economic impact of closure on the region and potential for recovery
after an EDC.

— The greater the impact of closure, the greater the need for assistance.

Extent of short- and long-term job generation.

— An EDC might create 1,000 construction jobs (short-term) and 3,000
permanent jobs in the community. An EDC that only produces short-
term job creation is not acceptable.

Consistency with the overall redevelopment plan.

Financial feasibility of the development, including market analysis and the
need and extent of proposed infrastructure improvements.

Extent of State and local investment and level of risk incurred, as well as the
ability of the LRA to implement the plan.

— The more the community is investing in the overall development, the
more they are contributing to the overall value. The increased risk by the
community should be viewed favorably.

— Approved zoning demonstrates an important step toward successful
implementation of the plan and should be viewed favorably.

Economic benefit to the Federal Government, including protection and
maintenance cost savings and anticipated consideration from the transaction.

— Saving of protection and maintenance expenses can be more valuable to
the Military Department than a (hypothetical) high sales price.

Incorporation of other Federal Agency interests and concerns, and
applicability of and conflicts with other Federal surplus property disposal
authorities.

Relationship to the Military Department disposal plan for the installation.

— If the LRA is not requesting the entire base through an EDC and/or
public benefit transfers, the Military Department should explore its ability
to dispose of the remaining parcels.

Compliance with applicable Federal, State, and local laws and regulations.
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7.3.3 Approach for application review

The LRA’s application will be the starting point for review of the proposed
EDC. However, the Military Departments and the LRA are encouraged to
work together before an application is submitted in order to ensure a quick
review and approval process. This review and approval process should be
fairly simple if both parties are open throughout the negotiations.

The Military Department may request additional information from the LRA
and may use additional information. Any additional information used in
evaluating the application will be shared with the LRA unless doing so
would compromise national security.

The Military Department should review information contained in the
application and ask the LRA for appropriate verification if needed for proper
evaluation.

The Military Department will evaluate the proposed terms and conditions of
the EDC, including price, time of payment, and type of financing. If the
proposal is not deemed to be acceptable, the Military Department should
propose options for the LRA to consider.

In the event that an application is not approved and negotiations on an
acceptable application are not concluded, the Secretary of the Military
Department shall state the reasons for disapproval in writing.

An approved EDC application will be included in leasing documentation in the
event that the LRA will obtain a lease in furtherance of conveyance (see
Chapter 5, Leasing for Reuse).

7.4 CONSIDERATION

7.4.1 Guidelines for determining terms and conditions

In negotiating the terms and conditions of consideration with the LRA, the
Secretary of the Military Department must determine that a fair and reasonable
compensation to the Federal Government will be realized from the EDC. The
individual circumstances of each community and each base mean that the
amount and type of consideration may vary from base to base. The regulations
implementing EDCs give great flexibility to the Military Department to
negotiate with the LRA and arrive at an appropriate arrangement. A base’s
value may be high or low, depending on its particular circumstances. The range
of the estimated present fair market value may be broad or narrow. The
Department of Defense is required by Title XXIX of the National Defense
Authorization Act for FY 1994 to obtain consideration within the estimated
range of present fair market value or to justify why such consideration was not
realized.

As stated above, the EDC application must propose general terms and
conditions of the conveyance, as well as the amount and type of the
consideration, a payment schedule, and projected date of conveyance. After
reviewing the application, the Military Department has authority to enter into
one of two types of agreements:
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Consideration within the estimated range of present fair market value, as
determined by the Secretary of the Military Department. The Military
Department can be flexible about the terms and conditions of payment, and
can provide financing on the property. The payment can be in cash or in
kind, and can be paid at time of transfer or at a time in the future. The
Military Departments have the flexibility to enter into agreements that
specify the form, amount and timing of consideration and ensure that
consideration is within the estimated range of fair market value at the time of
application. Such methods of payment could include: participation in the
gross or net cash flow, deferred or triggered payments, mortgages, or other
financing arrangements. For examples of financing options, see Section 7.4.3.

Consideration below the estimated range of fair market value, where
proper justification is provided. If the Secretary of the Military Department
finds a discount necessary to foster local economic redevelopment and job
creation, the amount of consideration can be below the estimated range of
fair market value. Again, the terms and conditions of payment may be
flexible to accommodate reasonable redevelopment requirements and will be
negotiated between the Military Department and the LRA.

The terms and conditions should recognize the time value of money, and should
offer incentives for early payment. If the consideration calls for payment at
some time in the future and accrual and payment of interest is not included in
the terms, it will be considered a discounted conveyance and proper
justification must be given.

7.4.2 Justification for discount

Where property is transferred under an EDC at an amount less than the
estimated range of fair market value, the Military Department shall prepare
a written explanation of why the consideration was less than the estimated
range of present fair market value.

The LRA is given an opportunity to make its case for a discount in its
application. The most important consideration for a discount from estimated
fair market value is job creation: an LRA must demonstrate that the
discount is needed to spur job creation. The LRA must show that it will
immediately put the property to productive use and, as a result, cannot
afford to pay the same price as a speculator would who would hold the
property until the market demand increased.

Proper justification shall be based upon the findings in the business/
operational plan contained in the EDC application. Development economics,
including absorption schedules and legitimate infrastructure costs, would
provide a basis for such a discount by demonstrating that without such
discount, the development would not occur at this time. An inability to pay
at time of conveyance or to obtain financing would not be a proper
justification since payment can be deferred and terms and conditions can
be negotiated.
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7.4.3 Rural bases

Any EDC approved by the Secretary of the Military Department for a base that
is not within a Metropolitan Statistical Area (MSA, as defined by the Office of
Management and Budget) shall be conveyed at no cost if the Secretary
concerned determines that the base closure will have a substantial adverse impact
on the economy of the communities in the vicinity of the installation and on the
prospect for economic recovery. An LRA may be able to reduce the
information requirements for its rural application following consultation with
the Military Department. At a minimum, such an application must still include
a job generation schedule and a limited business/operational plan. In bases
located outside an MSA:

A closure will be determined to have a substantial adverse impact on the
economy of the communities in the vicinity of the installation if OEA has
made a determination under 10 U.S.C. 2391 that the closure is likely to have
a direct and significant adverse consequence on the community. The OEA
Project Manager can provide information about whether such a
determination has been made. Absent an OEA determination, a community
will not be eligible for a rural, no-cost EDC.

The Military Department should work closely with the LRA to learn of the
local conditions affecting reuse and identify local economic indicators that
would substantiate a finding that the base closure will have a *“substantial
adverse impact on the prospect of economic recovery.” The LRA will
provide such information in its application to assist the Military Department
with its determination.

7.4.4 Financing What financing
The Military Department may negotiate any appropriate mechanism with the options are available
LRA that provides fair and reasonable compensation to the Federal for an EDC?

Government. The Secretary of the Military Department will review the
compensation arrangement to ensure that there is a reasonable prospect of
payment.

CASH PAYMENT AT TIME OF TRANSFER
Cash payment at the time of transfer will generally happen for one of the
following reasons:

— The LRA finds a major or single user willing to make an initial cash
payment to the LRA.

— The LRA has a source of dollars with no repayment or with payment
terms more favorable to the project than the terms of the Military
Department.

— There is the opportunity for significant up-side potential in the
redevelopment of the facility.

DEFERRED PAYMENT
— Note. Unless the property is being transferred at no cost or for a cash
payment at the time of transfer, there will be a Note between the Military
Department and the LRA. A Note is a promise to pay, at a future date, a
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specific amount with specific terms. For example, a Note between a
Military Department and the LRA could be for a purchase price of

$4 million for the property with no payment due or interest accruing until
the fifth year after the sale, at which time the loan for the purchase price
would begin to amortize over a 20-year term at seven percent interest per
annum. The loan could be structured to require payment on a regular
schedule for the next 10 years, with a balloon payment at the end of the
term for the remaining unpaid balance of the loan.

The terms of the Note are negotiated between the parties based primarily
on the economics of the transaction and the capacity of the buyer to pay
the seller from project cash flow.

Deferred payment (in cash or in kind). A deferred payment is a
future payment that is normally defined in a Note between the LRA
and the Military Department. The Note will normally be secured by a
mortgage, deed of trust, or other acceptable security arrangement on
the property being financed. The two examples of completed EDCs
described in Section 7.5 demonstrate the range of possible deferred-
payment arrangements. At Norton Air Force Base, the payment is
dependent on gross income or sale, with payment terms specified for
specific parcels.

Example: Balloon Note

Purchase Price $4,000,000
Payments, Years 1-5 None
Payments, Years 6-15 $377,571 yearly
Balloon payment due Year 15 2,651,905
Payment based upon 20-year amortization,

7% note $377,571
Principal reduction, Years 1-10 $1,348,095
Remaining balance $2,651,905

— Subordinated notes. Holders of subordinated notes are in a junior
position to another lender with regard to the assets being financed.
Subordinated notes are also known as Second Mortgages and Junior
Lienholders. Being in a subordinated position means that in the event
that a foreclosure occurs, the junior lienholder will be paid only the
amount available after the senior lienholder has been paid. Payment of a
note or mortgage can also be subordinated and the position of the lien can
be moved to encourage additional investment. This is often termed a
“soft” second mortgage and could be used as an effective way to
encourage private investment to make the necessary infrastructure
investments needed at many closing bases. The Military Departments
should be willing to accept a subordinated position if doing so will help
redevelopment.
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PARTICIPATION IN THE CASH FLOW AND PARTICIPATION IN RESIDUALS AND BENEFITS OF
SYNDICATION

— Partnership Model. When the Military Department receives its payment
from cash flow, the Department functions like a partner with the LRA in
the ownership of the property. Like any owner of real estate, the
Department would receive its return from cash flow. No specific
payment or return would be guaranteed to the Department. This is the
highest-risk involvement for the Department, but it also has the highest
potential for return because the Department shares in the up-side
potential of the development.

— Net Profit Model. When the Military Department receives payment from
net profits, it receives payment from the residuals of sales or refinancing.
The net profits of sales or refinance are typically called “net proceeds.”
Net proceeds are defined as all proceeds from a sale less repayment of
debt not being assumed by the buyer; normal costs associated with sale;
and pre-agreed-upon expenses or returns to the LRA. In terms of
refinancing, net proceeds represent the cash received from the issuance of
new debt and the payment of debt being refinanced.

— Syndication Model. Depending on the real estate market, current tax
laws, and Federal tax credits, the LRA may, at a point after the
conveyance, create a Limited Partnership for the purpose of generating
cash for the development with no financial repayment schedule. A
Limited Partnership is a partnership that consists of a General Partner—
usually the developer, and in this case, the LRA—and Limited Partners
who invest for return (cash flow) and tax benefits. The partnership is
managed by the General Partners, and the Limited Partners are passive
investors.

An LRA with a base that contains many old certified historic buildings
may consider the formation of or transfer to a series of individual
Limited Partnerships as a means of generating cash for investment in
the renovation or as repayment to the Military Department.

7.5 CASE STUDIES OF TWO SUCCESSFUL EDCs

The following are case studies of how two successful EDCs were completed.
They are provided by way of example, and in no way should they be viewed as
the only appropriate terms for an EDC. Remember, there is no single way to
structure an EDC or a cookie-cutter answer that applies in all cases.

7.5.1 Sacramento Army Depot

Sacramento Army Depot (SAAD) was announced for closure in 1991. Initially,
the reuse planning process was leading toward a reuse scenario in which a
majority of the property would be retained by the Department of Defense or
conveyed at no cost for public benefit purposes. These uses would bring no
revenue to the Army and in most cases would not contribute new jobs to the
community. In November 1994 the City of Sacramento, Calif., the recognized
LRA, submitted to the Army an application for an EDC of 400 acres of SAAD,
following guidelines from the October 1994 final rule. Under the EDC, the City
will lease 1.8 million square feet of the site to Packard Bell Electronics, which is
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projected to employ approximately 3,000 persons with an annual payroll of $60-
80 million. The secondary impact of Packard Bell’s activities is expected to
result in an additional 2,000-2,500 jobs.

The purchase price of $5 million is based on estimates of the fair market value of
the property, which ranged from $4.2 million to $6.2 million. In addition to the
payment to the Army, the City will contribute $1.4 million for on-site
infrastructure upgrades and $2.4 million for off-site improvements. Based on
terms of a lease-purchase agreement negotiated between the LRA and Packard
Bell Electronics, $17 million in building improvements will be financed by loans
guaranteed by the City of Sacramento, with Packard Bell responsible for
repaying those loans over the initial years of site occupancy. Packard Bell will
pay a rental rate above the estimated fair market value, because the State of
California passed special legislation allowing SAAD tenants to receive State tax
credits that offset the higher occupancy costs. At Year 10, Packard Bell has an
option to buy the property they are occupying, which has now increased in
value because of improvement loans guaranteed by the LRA. The LRA has
based their $6.8 million second trust deed offer at Year 10 on the revenue
expected from Packard Bell’s purchase options.

Terms of the Sacramento Army Depot EDC

Price: $5 million

Discount: 3% per annum financing

Financing:
- Duration: 10 years
- Principal Payments: Lump-sum payment of $6.8 million in Year 10
- Security:

—Subordination:  Army holds second-trust deed
—Partial Releases: Second trust may be paid early if tenant exercises
purchase option before Year 10

Utility systems and personal property are being conveyed to the City along with
the real property. Conveyance of the utility systems confers responsibility to
the City for their improvement or transfer to utility companies while
minimizing the Army’s caretaker requirements. The personal property items
generally fall into three categories: furniture, computer equipment, and support
equipment. The furniture consists primarily of office furnishings that make the
office areas useful, and that were more cost-effective for the Army to transfer in
place. Computers were somewhat outdated with only nominal market value,
but may be useful for small companies or training. Support equipment will be
used by the LRA to maintain common areas and thus the Army will not need to
maintain a caretaker workforce.

7.5.2 Norton Air Force Base

Norton Air Force Base, located in San Bernardino, Calif., was announced for
closure in 1988. The Inland Valley Development Authority (IVDA), the
recognized LRA, requested approximately 580 acres at Norton AFB under an
EDC. This property comprises the vast majority of the remaining Federal
property at Norton AFB—the airfield and associated property were disposed of
as part of a public airport conveyance on January 19, 1994.
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The IVDA provided a redevelopment plan with the potential for the creation of
1,000 jobs in the near term. The first interim final rules for EDCs, issued in
April 1994, were used in evaluating the proposal. Based on the Air Force’s
evaluation, a Secretarial determination was issued to support the application.
The Disposal Record of Decision was supplemented to reflect the EDC.

The purchase price essentially reflects the estimated fair market value as
determined by an appraisal. The duration of financing (15 years) was initially
adopted from the terms of the EDC envisioned in the April 1994 interim final
rule and, although no particular duration is mandated by the latest version of
the rule, the period was acceptable to the IVDA and the Air Force. The terms of
payment were also based on the April 1994 EDC rule, which provided for a
60%/40% split of the net profits. However, because it was perceived that the
accounting system required to verify proper application of expenses would be
too burdensome, the parties ultimately agreed to a split of gross rents. Two
additional terms were included to provide further assistance to redevelopment
efforts: the Air Force agreed to subordinate its security interest to commercial
construction loans and established a mechanism for the IVDA to obtain partial
releases of property from the purchase-money lien that would encumber the
property. In addition, as directed by the EDC rules, the standard excess profits
covenant was incorporated into the transaction. Since this covenant has the
potential to stifle property sales, its duration was limited to three years, the
regulatory standard and perceived minimum.

Price: $52 million
Discount: 0% financing
Financing:

- Duration: 15 years

- Principal Payments: 40% of gross rents for 15 years with a balloon payment of
any remaining debt due at the end of the 15th year (plus
incremental payments of 100% of the proceeds from the
sales of the property)

- Security: Debt to be evidenced by a Promissory Note and secured
by a purchase money Deed of Trust

—Subordination:  First Lien to be subordinated to construction loans only
with payoff of Air Force interest with take-out or
permanent financing

—Partial Releases: Partial reconveyances (free of lien) for payment of an
agreed release price or net sales price, whichever is
greater

These terms were found to be consistent with the intent of the EDC. In general,
they enabled the VDA to obtain the property at no initial consideration and
with payment obligations tied directly to the success of their efforts.
Furthermore, assuming a successful redevelopment effort, the terms encourage
the IVDA to “buy out” the Air Force’s interest as soon as economically feasible.
Payments to the Air Force of 40 percent of gross rents will likely exceed the debt
service payments required if the property were financed through more
conventional means, which will make conventional financing attractive when a
steady tenant base has been established. Likewise, agreeing to subordinate only
to construction loans and requiring a buy-out when take-out financing is
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obtained should result in incremental, but steady, partial reconveyances. All of
which should contribute to the Air Force’s receiving the purchase price before
the 15th year.

Five documents are required to consummate the transaction: a contract
(purchase and sale agreement); promissory note; deed of trust; quitclaim deed;
and long-term lease in furtherance of conveyance. This array is necessary since
most of the property is undergoing environmental remediation and Section 120
of the Comprehensive Environmental Response, Compensation, and Liability
Act precludes immediate deed transfer. The contract provides that the IVDA
must take full ownership when the Air Force can make the necessary covenants,
but that the IVDA will enter into immediate possession under the long-term
lease. When the Air Force is able to transfer by deed, the quitclaim deed and
deed of trust will also be executed.

The long-term lease in furtherance of conveyance is similar to that used in other
public benefit conveyance transactions. It differs to the extent necessary to
make it consistent with the larger transaction, and includes a consideration
(rents) provision that mirrors the 60%/40% split indicated in the contract and
provid